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1 Executive Summary

This peer review considers how the UK measures up to its Public Service Agreement target
of having “the most effective competition regime in the OECD”.

The measure of success, the Competition Regime Performance Index (CRPI), was calcul ated
from the responses to a survey of over 100 experts (lawyers, economists, officials -except
those from the UK- and representatives of company and consumer organisations). The
CRPI places the UK competition regime in the top half of its peer group. However, the
two well-established competition regimes of Germany and the USA rank ahead of the UK.
These regimes are seen by the respondents from these two countries as being markedly more
effective than the EU competition regime. The UK regime is also seen to be more effective
than the EU but not by awide margin.

Effectiveness of competition regimesrelativeto EU

Regime Assessment relativetothe EU
Germany, USA Markedly more effective

UK Slightly more effective

Other QECD peer group Similarly or less effective
countries

The peer group was sampled from OECD countries including the UK, USA, Germany,
Australia, France, Italy, Ireland, Netherlands, Spain, Sweden and Switzerland. Members of
the peer group are all expertsin the field of competition policy.

Peers were asked to assess a variety of factors in respect of their “own” regime, the EU
regime and, where possible, the UK regime to achieve comparability between countries. The
EU regime was used as a common benchmark. This was achieved by applying a common
score across respondents to the EU and then adjusting the score given for their “own”
regime, and where relevant the UK, by the same amount as the difference between their EU
score and the “benchmark” score. In this way comparability between countries is achieved.

The overall ranking places the UK behind the US and German regimes but ahead of several
other regimes within the OECD and the EU regime. Behind this overal ranking lie a range
of detailed factors contributing to effectiveness. The most important of these factors include:
» thequality and technical competence of economic analysis,

» political independence;

» technical competence of legal analysis;

o quality of head(s) of authorities; and

» clarity of procedures.
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The UK position in respect of these factors, and between mergers and other parts of its
competition policy regime, is variable.

Positive factors

The UK regime receives a positive assessment relative to the EU regime in respect of
competition activities other than mergers. Given that the old UK cartel regime was
practically non-existent and arguably not very effective, the positive assessment reflects the
way the UK regime tackles monopolies, in particular complex monopolies. The UK non-
merger regime relative to that of the EU scores highly on:

» thetechnical competence of economic analysis;
» the speed of decision making;

» political independence; and

» theclarity of procedures.

The system of non-merger enquiries is well established and the timetables are generally
adhered to. The system is considered to be less politically independent for merger enquiries.
In addition, respondents provided favourable feedback on:

» confidentiality protection: the institutions appear to be trusted to act responsibly;

* invedtigative tools: the institutions are perceived to be have the legal powers to enforce
the competition legislation; and

* sengitivity to consumer input and interest.
Negative factors
The UK regime is viewed less favourably on merger policy. In particular:

* UK competition policy institutions were considered to be significantly less politically
independent than the EU regime;

» the quality of legal analysis in the UK on mergers cases was considered to be poorer
than that of the EU regime; and

» the UK authorities were considered to be slower in decison-making than their EU
counterparts.

The review highlights a number of factors that are worth noting with respect to
general and institutional features of the UK competition regime.

UK respondents regarded the UK competition authorities as significantly less politically
independent than respondents of other countries about their own regimes. Whilst political
support for competition policy was as high in the UK as other leading OECD countries,
significantly less public support was felt to exist in the UK. Only 10% of UK respondents
felt competition policy was important to the UK public. Respondents welcomed the Merger
Reform proposals from the DTI, which are arguably long overdue. The survey results
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suggest that the proposals and statements made in the “Government Response to the
Consultation on Merger Reform” (October 2000) document address the issues of concern to
the peer group.

Policy recommendations - how can the UK become “best in class’ ?

The survey directly suggests some actiong/initiatives that would considerably enhance the
effectiveness of the UK competition regime in the eyes of the peer group.

The implementation of the proposed reform of UK merger control would enhance the status
and effectiveness of the overall UK regime. This applies very much to the cornerstone of the
planned reform which is designed to ensure political independence; and to replace the public
interest test in favour of a competition test.

Consideration should be given to the introduction of criminal sanctions for violations of the
cartel provisions of the 1998 Competition Act. The deterrent effect of criminal sanctionsis
widely supported in the peer group, particularly for respondents from the UK and the USA.

Measures should be taken to enhance the status and role of competition policy in the eyes of
the public. There appears to be a significant difference in the perceptions of the peer group
of the relevance of competition policy to the general public in the UK when compared to the
US and Germany. The survey does not allow for a serious examination of the reasons behind
these findings. The high profile of US antitrust policy is more easily explainable in terms of
the history of high profile cases fought out in court; however, the reasons for the status of
positive assessment of German competition policy in the eyes of the public isless obvious.

Strengthening the role of the OFT through various initiatives seems to be a genera
conclusion that can be drawn from a number of responses. For example, the reform of the
UK merger regime will strengthen the role of the OFT and the Director General of Fair
Trading. Suggested measures to increase the visibility and transparency of the UK regime
suggest amore pro-active role for the OFT.

In addition to these positive recommendations, the survey suggests that the UK regime can
build upon its perceived strengths (as well as weaknesses). The non-merger regime is
considered to have the following strengths:

e quality of economic analysis,

» clarity of procedures; and

» gspeed of decision-making.

Finally, the survey results indicate that the UK regime should keep the monopoly provisions
and remedial powers of the Fair Trading Act 1973.
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2 I ntroduction and Context

The Department of Trade and Industry (DTI) has the overall responsibility for competition
policy in the UK. The DTI has agreed a Public Service Agreement (PSA) target with Her
Majesty’s Treasury of having the most effective competition regime in the OECD, as
measured by peer review. The DTI has commissioned this peer review to ascertain whether
it is meeting this target, and to identify the implications for policy going forward. This will
also provide a benchmark, by which the UK competition policy regime can be assessed if it
isto move up the pecking order to become “the best in class’ across the OECD.

The peer review has involved surveying recognised experts from a number of different
regimes and professional groups. The review collectively assesses the roles of the DTI and
the competition authorities (the Office of Fair Trading (OFT), the Competition Commission
(CC) and Appeals Tribunal), but excludes sector regulators with concurrent competition
powers under the 1998 Competition Act. It is worth noting that this is not a review of the
impact of UK Competition Policy nor a comparison of the effectiveness of individual
competition authorities in different countries. This review has a wider remit of assessing the
performance of the overall UK competition policy regime (legal framework and institutions)
against a number of other OECD regimes.

The regimes covered by the peer review include the UK, European Union (EU) (the
Commission), USA, Germany, France, Italy, Ireland, the Netherlands, Sweden, Switzerland,
Spain and Australia. The views of leading experts from a few further OECD countries were
also surveyed.

Therole of PWC

PricewaterhouseCoopers was commissioned by the DTI - following a competitive tender - to
undertake an independent peer review of the UK competition policy regime. The views
contained in this report therefore cannot be attributed to the DTI, nor other departments
within Her Majesty’s Government. The Competition Services Team and the International
Survey Unit within PwC has undertaken the entire review, including designing the survey,
interviewing the experts and analysing the results in conjunction with a small “focus’ group
of competition policy experts.

Quality control is at the heart of the approach to ensure that the results are as representative,
robust and unbiased as possible within budgetary constraints for comparisons of the UK
against the US and other OECD regimes as a group. At the same time, the methodology was
designed to ensure that the results could be used to identify practical implications for the
design and implementation of UK competition policy.

Thewider context —developmentsin competition policy

A survey of this nature cannot be divorced from developments in the competition (or anti-
trust) and business communities in the UK, and rest of the OECD. Whilst an exhaustive
review of developments is clearly outside the scope of this assignment, the main
developments which provide some relevant context to this peer review are outlined below.

A number of themes emerge from developments in the design and implementation of
competition policy at a global level — modernisation, harmonisation, co-operation and
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deterrence. These themes are developed in the paragraphs below in relation to developments
in the UK and EU, and in the global competition community.

The UK

This survey comes at a time when the DTI considers that “the Government inherited
competitio&l laws which were outmoded, ineffective and a “ soft touch” by international
standards™.

The new Competition Act 1998 (the “Act”) came into force in March 2000, representing the
most significant reform of UK competition law in 25 years. The Act has strengthened UK
competition policy significantly with respect to horizontal practices and agreements, and has
brought UK competition law much closer to EU competition law, building aso on the
experience of other well-respected competition policy regimes. These changes indicate a
clear shift towards greater political independence, clarity of process, a US-style leniency
programme for whistle-blowers and the provision for potentialy large fines for those who
break the prohibitions.

The UK merger regime was unaffected by the Act and is the subject of a separate review
which intends to focus on a more competition-based test and to minimise Ministeria
involvement in decision-making. The 2001 Budget re-iterated this intention. The present
Government has placed increased emphasis on competition policy, as demonstrated by
Government departmental reviews into banking (Cruickshank, HM Treasury), water
(DETR), the BBC (DCMYS), professional services (OFT then DTI), improving the resourcing
and training of the OFT, and pushing forward competition in formerly regulated markets.
These departmental reviews are separate to competition investigationsinitiated by the OFT.

Currently, the DTI is considering introducing a board for the OFT consisting of individuals
with expertise in matters of competition and consumer protection. Members would be
appointed on the basis of merit and business experience but would not represent any
particular interest faction.

Other areas that the Government is keeping under review include improvements to the
regime for complex and scale monopolies. The Government also stated that it would
consider a greater role for consumer bodies in competition policy, give third parties an easier
means of redress against anti-competitive behaviour and impose more stringent penalties for
anti-competitive behaviour.

This peer review is expected to go some way to contribute to these ongoing debates, and the
wider debate on improvements to the UK competition policy regime.

The European Union

The European Union is committed to an objective of ensuring that the legal framework of
competition policy at the EU level makes a strong contribution to the Single Market. This
involves strict enforcement of the competition Articles of the Treaty of Rome and pushing
forward with market liberaisation across a wide range of sectors. The modernisation
initiative is an important step in achieving this objective.

! The White Paper — Modern Markets: Confident Consumers (CM4410: July 1999).
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The EC White Paper published in April 2000 focused on the enforcement of EC competition
law throughout the EU. Consistent application of the law and legal certainty for companies
are considered as important objectives provided that they do not undermine the principal
objective of effective protection of competition. The Commission will retain its role in
defining policy and ensuring consistent application across different cases and member states.

The global competition community - International co-operation

The recommendations of the OECD, advocating best practice for co-operation between
different national authorities, have played an important role in shaping policy across
different countries. The 1995 Van Miert report and the report of the International
Competition Policy Advisory committee (ICPAC) have also been influential.

Over the past decade, severa bilatera agreements have been signed on co-operation
between competition authorities in different countries. The principa issues around co-
operation have focused on comity, notification, exchange of information and enforcement
co-ordination/assistance. Significant progress on co-operation has been achieved on merger
cases but much less for non-merger cases because of problems associated with the exchange
of information. The bilateral EU/US Competition Co-operation Agreement of 1991 provides
for all these basic instruments of co-operation. The 1998 EU/US Positive Comity Agreement
clarifies the mechanics of the comity. Such agreements have led to greater co-operation
between competition authorities and a greater understanding of different countries’ policy.
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3 M ethodol ogy

As stated in the introduction, the key objective of the peer review is to assess the
effectiveness of the UK competition policy regime against a number of other OECD
regimes. This objective requires the review to canvass opinions of peers across a number of
professional groups and OECD regimes. In doing so, the design and implementation of the
review ensured that the responses were comparable across regimes and that the results could
be used to benchmark the effectiveness of the UK regime in future. This has involved using
the EU as common numeraire, or benchmark, by which the performance of individual
regimes can be benchmarked.

At amore practical level, the peer review was based on telephone interviews of competition
policy experts from a number of OECD regimes. Before the interviews started, the
guestionnaire was developed in conjunction with a small focus group of experts and the
DTI.

The methodology has built upon the insights gleaned from two notable studies, that aimed to
make an international comparison with regard to competition policy or competition
ingtitutions. These studies include the “Rating the Regulators’ survey by the Global
Competition Revi (currently being updated at the time of writing) and “The Global
Competitiveness Report” by The World Economic Forum 1999% There is also ongoing
OECD reviews of regulatory regimes (the UK is scheduled to be reviewed in 2001).

Steps were taken in the methodology to ensure that the results are:

» comprehensive across peer groups and varied OECD regimes within the constraints of
budget and timescales;

* high quality through the use of a focus group of experts to shape the design of the
guestionnaire, and by using fully-briefed interviewers who have been trained to the
standards of the Interviewer Quality Control Scheme (1QCS);

* unbiased by selecting a wide group of professional groups across regimes, and
exploring the factors which contribute to the effectiveness of a competition regime
through the use of afocus group of experts;

» comparable across the OECD regimes, through the use of the a common benchmark in
the form of the EU regime;

» forward-looking to alow benchmarking of the UK regime in future against the results
presented here; and

» practical which will ensure that the review will produce recommendations on how the
UK competition regime can improve its effectiveness.

2«Global Competition Review, 2000”; the 2001 survey is due to be published in June 2001.
% “The Global Competitiveness Report, 19997, K. Schwab, M. E. Porter, J. D. Sachs, A. M. Warner and M.
Levinson
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The methodology adopted is summarised in figure 1, and is described in the paragraphs
below. The following two sections of the report outline the analysis of results, and views of
PwC and the focus group on the implications for UK competition policy.

Figure 1 - Overview of peer review methodology

Peer review objectives

| —

Assessment of data
Questionnaire design collection methods
]
[}
Sample design
(Peer arotin)
[}
' Pilot
e T interviews
Data collection - &
interviews
contact
letter/e-mail
interview

Data collation and
analysis

v
Policy implications

(a) Sample Design —the peer group

To achieve an unbiased view of experts in the competition policy field, individuals from
different professional groups and backgrounds were interviewed. Interviews were conducted
with senior officials in competition authorities, competition lawyers, competition
economistg/academics, senior management of multinational firms and consumer/business
representatives (see Table 1 for breakdown). Representative experts were selected from
each of these groups who have in-depth knowledge of competition regimes, and where
appropriate, areputation in the competition “community”.

A Kkey issue in the peer review methodology is to acknowledge that different groups may
value various aspects of the effectiveness of competition policy quite differently. For
example, academic economists might look for the quality of analysis, lawyers for
consistency in applying precedents, business for certainty and speed in decision-making. A
wide group of representatives from different professional groups will go a long way to
ensure that the results are representative, informative and unbiased.

PricewaterhouseCoopers in conjunction with the DTI constructed a database consisting of
250 experts in competition policy throughout the OECD with the main emphasis on the
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following regimes. Australia, France, Germany, Ireland, Italy, The Netherlands, Spain,
Sweden, Switzerland, UK and the USA. This spread of regimes was chosen to reflect a
broad range of experience of the competition regime, caseload, size of the economy and
institutional depth. It was not designed, nor could it be within budget, to achieve a sample
size for each country sufficient to draw conclusions with respect to each country. An attempt
was made however to achieve a suitable sample size in the USA, Germany and the UK.

Table 1 —Proposed peer group constituents before interviewing

Peer group Representatives within the peer group Proposed
Number of
Interviews
Senior officialsin competition | Economists 20
authorities Lawyers
Administrators
Competition lawyers Private practice advising clients 20
Competition Consulting economists 30
economists/academics Academics
Consulting academics
Senior management of In-house counsel 20
multinationals Management
Busi ness/consumer Consumer associations 10
representative bodies Business groups
TOTAL 100

Telephone interviews were selected over the alternative postal self-completion approach
because they score comparatively higher against key quality criteria in choosing survey
techniques. All interviews were conducted within the market research code of conduct and
al interviewers have been trained under the Interviewer Quality Control Scheme (1QCS).

(b) Questionnaire design

In designing the questionnaire, consideration was given to the trade-off between length of
the interviews and the breadth of the matter to be covered. On the one hand, a long list of
issues were considered to be of interest and thus worth covering in the survey; on the other
hand, the duration of the interviews, given the availability and interest levels of the
respondents, posed a constraint on the number of issuesto be covered.

A focus group of experts in competition policy was used to help shape the key issues that
needed to be addressed in the questionnaire. The members of the focus group were chosen
such that the members not only represent each of the broad backgrounds but have
experience across a range of regimes. All of them have significant experience of
undertaking cross-country and national assessments of competition regimes and are
recognised by the “competition community” as experts in the field. Their views were
incorporated into the questionnaire design, although not personally attributable to them.
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The DTI provided some guidance on the issues it wanted to receive feedback on. No
interviewing took place until the questionnaire had been approved by the DTI. The full
guestionnaireis provided in Appendix 2.

Structure
The questionnaire is structured around five main sections and issues:
* Objectives - relating to the objectives of the UK competition policy regime;

* Institutions - how the different authorities perform on certain criteria and whether the
ingtitutional structure of the regime is conducive to the effectiveness of the overall
regime;

e Communication and liaison with businesses and consumers - whether the authorities
sufficiently take into account the views of businesses and consumers,

» Effectiveness of the competition policy regime - compare different regimes with
regard to mergers and other actions; and

* Improvements to the regime - open-ended questions about what can be done to
improve the effectiveness of competition policy regimein the UK.

Throughout most of the questionnaire respondents were asked questions relating to the
regime with which they are most familiar and (if they know them) the EU and UK regimes.
This choice of regimes was decided upon because it was considered that respondents are
likely tomhave most knowledge of the EU regime after the regime with which they are most
familiar®; Indeed, almost all respondents were able to respond to most questions for EU
regime in addition to their most familiar regime; the majority also responded for the UK
regime.

The DTI asked PﬂC to make a distinction between mergers and other competition actionsin
the questionnaire™. There are very good reasons to support this split. For instance, countries
vary considerably with regard to the development of merger control and hence the possible
burden on business as a result of the ex ante control regime. Quite clearly, merger control
has dramatically increased in importance over the last decade within the OECD. The EU
celebrated the tenth anniversary of its merger regulation in 2000. Many smaller countries,
such as the Netherlands and Switzerland, have introduced merger control only in the last few
years. The UK has of course had a system of merger control for much longer. These reasons
aone, justify the analysis of merger regimes separately from other (non-merger) competition
actions. The length of the questionnaire prevented us from separating cartels from other non-
merger iSsues.

Format of questionnaire

After careful consideration, the questionnaire consisted of a series of pre-coded guestions
and a small number of open-ended questions. This format was chosen in preference to open

4 The terms “most familiar with” and “own country” are used interchangeably in this report.
> PwC was asked to make no distinction between the roles of the OFT, CC, Appeals Tribunal or the DTI within
the UK regime.
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or semi-open questions. Pre-coded questions are completely closed in that the respondent
can only choose from a pre-set list of responses. The survey required experts to rate various
aspects of the UK competition regime using a 7-point scale. For example, respondents rated
the effectiveness on deterrence of the regime using a 7-point effectiveness scale from
extremely effective (arating of 7) to extremely ineffective (arating of 1).

This highly structured questionnaire kept the interview to between thirty to forty minutes
and ensured that the questions were easy to answer, even though the subject materia is often
quite complex. It also gives respondents the opportunity to voice their opinions verbatim.

Key issuesin the questionnaire

The main objective of the peer review is to assess the effectiveness of the UK
competition policy regime™ relative to other OECD regimes. At a practical level, this
involves comparing results between regimes and measuring effectiveness. This represents
the key characteristic of the questionnaire. The section below describes how these points
were incorporated into the methodol ogy.

Comparing the UK regimes to other competition regimes

Comparing the effectiveness of the UK regime to other national competition regimes is the
most demanding stage of the process. The most simplistic way of dealing with thisis to ask
respondents to rate the effectiveness of the OECD regime they are most familiar with,
including the UK regime in the sample. Respondents therefore make assessments of one
regime each and then a comparison is made between the results for each regime. The
limitation of this approach is that there is not a direct comparison between regimes. Whilst
the questions can be phrased to ensure that the respondents have a common standard, this
cannot be guaranteed.

The methodology adopted in this review overcomes this limitation. However, making a
direct comparison requires a great deal of expertise and experience on the part of the
respondent of the UK regime and another national regime with the OECD. In redlity, there
are relatively few members of the competition community who meet this requirement. It was
considered that peers would be most familiar with the EU competition policy regime after
the countries they specialise in. In this respect, the EU competition policy regime was used
as acommon benchmark (in other words, a*“numeraire”’) between respondents.

As a result, respondents were asked to rate the performance of the competition policy
regimes they are most familiar with in comparison with the EU and UK competition policy
regimes. The results derived with respect to their “own country” and the “UK” can thus be
scaled in comparison to the EU competition policy regime to ensure cross-country
comparability.

® At the opening section of the questionnaire, respondents were told that they will be asked to rate the
performance of the UK regime in their experience rather than just related to the experience following the
introduction of the Competition Act in March 2000. It is clear that in answering questions about institutional
structure and the law, respondents related to the position post-March 2000. However, “performance’ related
guestions equally draw upon experience prior to this.
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An arbitrary score of 6.0 was attributed to the EU regime (the number assigned does not
affect the end-result). The unadjusted scores for each individual were re-scaled on the basis
of being relative to a score for the EU regime of 6.0. In this way the re-scaled index for
mergers and also for other competition issues were cal cul ated.

An example shown in Box 1 below illustrates the re-scaling used.

Box 1 - Re-scaled responses

Responses to questions comparing regimes in the survey can be interpreted in two different ways. For example,
the responses below of two hypothetical respondents comparing their “own” regime to the EU regime have two
possible interpretations. A short exampleillustrates the point based on scoring on a 7-point scale:

Respondent A

Germany EU
Score 4 3
Respondent B

Ireland EU
Score 5 7

The first interpretation of these responses is that the Irish regime is better than the German regime, as Ireland is
given a score of 5 and Germany is given a score of 4. This interpretation is based on ‘unscaled’ responses. Or
alternatively, the numbers can be re-scaled so that the EU regime is used as a “numeraire”’, where all responses
are adjusted so that EU regime is always scored equally (i.e. at 6) in which case the German regime would be
considered to be better:

Respondent A
Germany EU
Adj. Score 7 (=4+3) 6(=3+3)
Respondent B
Ireland EU
Adj. Score 4 (=5-1) 6 (=7-1)

Based on this re-scaling*, the German regime is considered to be better than the Irish regime. All the
comparative results of the peer review have been interpreted in this manner. The main reason for doing this re-
scaling adjustment is to avoid any biases that might arise as a result systematic under or over-rating by
respondents of their own and other regimes. Analysing re-scaled scores filters out this effect.

* The re-scaling methodology discussed above is based on an absolute adjustment to a respondents score by adding or subtracting numbers
so that the EU regime is always scored as 6. An alternative method to do this adjustment is to adjust the scores proportionally so that the
EU regime is aways scored the same. The CRPI (see below) was calculated using both methodologies. They produced very similar
rankings (the Spearman rank correlation coefficient was significant at the 0.1% significance level).

Effectiveness of the regime — the Competition Regime Performance Index (CRPI)

The combined team of the focus group, the DTI and PwC concluded that the following key
factors contribute to the effectiveness of a national competition policy regime:

» technical competence in terms of economic analysis,
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» technical competencein terms of legal analysis;

» technical competence in terms of administrative staff;

» clarity of procedures;

» speed of taking decisions;

* burden upon business,

e political independence;

o quality of heads of authorities;

» roleof externa reviewers of different backgrounds for quality control; and

» ability of investigating/case officers to make independent, impartial recommendations to
superiors.

Respondents in the questionnaire were aso given the option of expressing their opinion on
which factors contributed to effectiveness in addition to the list above. These opinions are
discussed in the next section.

A Competition Regime Performance Index (CRPI) was calculated for each competition
regime. Intuitively, a competition regime is given a high CRPI if it is rated highly in the
areas that are considered most important to its effectiveness.

Each respondent was asked to rate the ir%)ortance of each factor, on ascale of 1to 7, in
contributing to effectiveness (question 7a)~. The next questions (7b and 7c) then asked for a
rating of the regimes (own country, EU and UK) for mergers and non-mergers against each
factor in turn. The combination of the weighting and score was taken for each factor in turn
and then the CRPI estimate was calculated for each respondent. A simple average of the
CRPI estimates of respondents who have replied for that country’s regime was used to
calculate the index for a particular country. Box 2 illustrates this methodology with a
worked example.

" At no timein the interview is the respondent given a definition of effectiveness. The exact wording of the
guestions is shown in Appendix 2; the numbering follows that in the appendix.
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Box 2 — Calculation of the CRPI
The example below illustrates the methodology used to calculate the CRPI:

For each respondent the answers given to questions 7b and 7c are weighted by the answers given to question
7a. For example consider the responses of a particular respondent below, where 7b below is for Germany, say:

Q7a Q7b (Q7a* Q7b)/(sum of Q73)
Technical competence in eco...

" legal...
" admin...

(7*7)135
(2*2)135
(4% 6)/35
(6*3)/35
(1*3)/35
(7*5)/35
(5*3)/35
(3*4)/35
5 4,57 = RESULT FOR MERGERS

Clarity of procedures

A WO WONSN

Ability of.....
TOTAL

Wwu~NPFEOBM_NDN

Following this, the same calculation is performed for this respondent for Q7c to get the result for non-mergers
(i.e. responses to Q7c are weighted by answers to Q7a). Then to calculate the CRPI rating of thisindividual for
the overall regime he is responding for, a simple average of hisgher CRPI estimate for mergers and non-
mergersis taken.

To estimate the overall CRPI rating for an individua country’s regime, the individual CRPI ratings of
individuals who have responded for the regime in question are averaged. All respondents are treated equally.
For example, if 8 respondents have responded for the German regime, then a simple average of the CRPI
ratings of these 8 respondents is calculated to arrive at the CRPI estimate for Germany. To produce re-scaled
CRPI estimates (as quoted in the “results’” section) re-scaled responses to question 7b were included the in the
calculation above.

The CRPI enables the immediate understanding of the comparative performance of
different competition regimes and sets a baseline position for which future
improvements can be measured. It allows for a follow-up survey towardsthe end of the
PSA period to assess any improvements that might have been made.

(c) Data collection

This section provides an overview of the activities undertaken by PwC to ensure that the
results from the peer review were of high quality.

All experts were sent a letter from PwC outlining the nature and scope of the peer review
and requesting their participation prior to the commencement of any telephone interviewing.
A letter of validation from the DTI accompanied this letter. The PwC letter provided
respondents with a number of assurances. All responses were to be treated the strictest
confidence by PwC, and that the DTI will receive the individua responses by background
and country but not by name; there would be no attribution in the survey to specific
individuals. In addition, respondents were told they would receive summary results of the
survey (thisreport) and that alist of participants would be published with the survey results..

As preparation, al interviewers in the PwC International Survey Unit attended a one-day
briefing from the PwC competition team. The briefing consisted of:
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* anoverview of competition policy and the new Act in the UK;
» anexplanation of the purpose and contents of the survey;
» some background on the type of experts they would be interviewing; and

* a question-by-question guide to the questionnaire and explanation of the glossary of
competition terms.

In addition, a pilot survey was conducted amongst three competition experts in the UK to
test the subject matter and the length of the questionnaire. The pilot resulted in only minor
amendments to the questionnaire and a report of this pilot was made to the DTI. Prior to the
survey commencing one more pilot interview was conducted on a European expert using the
amended questionnaire. No amendments were made to this final version of the questionnaire
and the results from this latter interview were subsequently admitted into the overall survey
results.

Interviewing took place between 6" February and 28™ February 2001. All interviewing was
conducted by Computer Assisted Telephone Interviewing (CATI). The questionnaire was
scripted and placed on the interviewing system and therefore responses were entered
directed into the computer as they were obtained. CATI has severa advantages over other
methods of data collection, not least that, it significantly reduces the data entry error.

104 interviews were conducted amongst experts in competition policy in 17 different
regimes. The response rate for this peer review was 66%, much higher than expected
compared to other surveys conducted by the International Survey Unit. This is particularly
gratifying, given the seniority (and hence availability) of the experts, the complex nature of
the review itself and the knowledge required. Finding respondents who can answer questions
about their national regime, the EU and the UK is quite atask.

The final distribution of the sample is shown in Table 2 below, aong with the summary
sample sizes for each main category of competition regime considered. Also, Table 3 below
shows the number of respondents that responded for each of the regimes that are of most
interest to the results of the peer review. Table 3 shows that 96 respondents provided replies
for the EU, justifying the use of the EU regime as a benchmark, or numeraire.

Table 2 - The peer group sample by OECD regime and professional group

Most familiar regime | Lawyer Economist | Company | Official Representative | Total
Australia 2 1 2 1 6
France 2 2 1 1 6
Germany 2 1 1 2 2 8
Ireland 1 1 2 4
Italy 1 1 2 1 5
The Netherlands 4 1 2 7
Spain 3 3 6
Sweden 2 1 3
Switzerland 1 5 1 7
UK 6 12 9 1* 2 30
USA 4 5 3 12
Other 2 1 1 6 10
Total 30 32 15 21 6 104

* One official said that he/she was most familiar with the UK regime; note that thisis not a UK official.
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Table 3 - Samplesize

Responsesin respect of: Number of respondents
UK 60

European Union 96

us 12

Germany 8

The difference in the planned distribution across disciplines and the actual distribution was
due to under-sampling and over-sampling in a number of disciplines. Under-sampling
occurred for a number of reasons: difficulty in contacting some of the experts, refusal to
participate and experts being unable to participate during the agreed fieldwork period. There
were a limited number of consumer or business bodies with relevant experience of the UK
or EU regimes, and company representatives were sometimes difficult to get hold of. In
order to ensure the target number of representatives from each of the professional groups,
interviews were arranged with more respondents than necessary given the tight timescales;
this is accepted standard practice in survey work. This resulted in some over-sampling.
Professional lawyers were very willing to participate, and some interviews with a number of
expert lawyers had to be cancelled.

Nature of responses

Some important considerations arise about the nature of the responses from the results.
Most questions asked respondents to rate their responses to a statement on a 7-point scale,
with 1 usually being “very strongly disagree” to 7 being “very strongly agree” and 4 being
“neither agree or disagree”. Each point on the 7-point scae was given a verbal
interpretation. Nevertheless it is clear that different groups interpret the scale differently.
For example, competition officials have scored significantly® higher than all other
professional groups for amost al questions. Lawyers and economists tended to score lower
than others, with economists scoring slightly lower than lawyers. Respondents from the US
scored both their own regime highly but have also scored the EU and the UK regime more
highly. Also, respondents from Europe in general score more highly. All these differences
were statistically significant at a 5% significance level. These points need to be considered
when interpreting the results.

These considerations confirm the need to make an adjustment to the individual scoresif any
comparative ranking is to be produced. Given the above, responses have been “re-scaled” to
ensure cross-country comparability of the results.

Caveats

The deadline for completion of the report was three months after starting the assignment.
This tight timetable, and the associated budget, limited the numbers of peers that could be
interviewed. This has an impact on the representativeness and statistical significance of the
sample in some cases.

8 In this report the use of “significant” implies that a statistical test has been carried out, usually a“t” test for
the difference in means. Throughout, significance tested at the 5% level.
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4 Results

The survey generates a lot of valuable information. This information has been condensed
into a more readable summary of the views of the 104 survey respondents. In this section, as
in the rest of the report, views of the respondents are being summarised, supplemented from
those of the focus group. Throughout this section the results are presented for professional
groups and larger geographical areas; the results are not presented on a regime-by-regime
basis given the small sample sizes involved. Most of the results in this section are presented
on a re-scaled basis as cross-country comparisons are involved. Non-re-scaled results are
only presented in the detailed results section when commenting on regimes in isolation.

The remainder of this section provides a summary of results with regard to:

» the Competition Regime Performance Index;

» thefactors contributing to the effectiveness of a competition policy regime;
» Kkey results from the entire peer review; and

* anoveral summary of the review on a question-by-basis.

(1) Competition Regime Performance Index (CRPI)

The CRPI estimates reported in this section have been based on re-scaled responses. Thisis
to avoid any biases that might result from the different interpretation the 7-point scale of
respondents from particular backgrounds and countries.

Peers rate the UK regime as dlightly more effective than the EU regime, and
significantly more effective than the OECD regimes, other than Germany and the US,
covered by the review. The rankings are shown in Table 4 below. At a national level,
Germany and the US rank above the UK in overall effectiveness. Caution should be
exercised, however, in making such a comparison given the small sample sizes in the
assessment of the German regime. Full country results are presented in Appendix 3.

Table4 - Overall CRPI results by overall regime, mergersand non-mergers

Re-scaled CRPI

Rank | Overall regime Mergers Non-mer gers

1 Germany USA Germany

2 USA Germany USA

3 UK* UK* UK*

4 European Union European Union European Union

5 Average of All OECD Average of All OECD Average of All OECD

6 Average of All OECD (excl. | Average of All OECD (excl. | Average of All OECD (excl.
US, UK and Germany) US, UK and Germany) US, UK and Germany)

* As rated by all respondents who have commented on the UK regime (i.e. UK respondents and overseas
respondents that have commented on the UK regime).

The review provides a breakdown of the CRPI by mergers and other competition actions.
The interesting point to note is that the respondents give the UK merger regime a
lower CRPI score than the non-merger regime. On merger policy the US regime ranks
first amongst its peers, slightly ahead of the German regime. The UK regime ranks third,
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dlightly above the EU regime on merger policy. The total sample average covering all the
regimes ranked below the four top regimes.

On cartels and monopolies (i.e. non-mergers) the respondents thought that the German
regime was best amongst its peer slightly ahead of the USA, followed by the UK and the EU
regimes. As in merger policy, the total sample average ranked below each of the individual
regimes.

(2) Key factors contributing to effectiveness

The review alowed respondents to provide their own weighting of the factors that
contributed to the effectiveness of a competition policy regime. The top 5 factors across
regimes and professional groups were:

1. Technical competence in economic analysis - this view was shared by all professional
groups and across different countries;

2. Poalitical independence;

3. Technical competence of legal analysis - respondents from the USA and lawyers
considered technical competence in terms of legal analysis to be more important than
political independence;

4. Quality of head (s) of authorities - companies and consumer/business representatives
considered the quality of heads of authorities as the second most important factor; and

5. Clarity of procedures.

The result of economic analysis being the most important criterion is confirmed by almost
all categories of respondents (officials rank economic analysis and political independence

equally).

The remaining factors were considered less important than the former 5 as shown in Table 5.

6. Ability of investigating/case officers to make independent, impartial recommendations to
superiors;

7. Technical competence in terms of administrative staff;

8. Speed of taking decisions,

9. Minimal burden upon business; and

10. Role of external reviewers of different backgrounds for quality control.
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Table 5 outlines the views of respondents based on the extent to which they think each
factor contributes to effectiveness. The table compares the views of respondents from the
UK with those of the total sample.

Table5 - Key factors contributing to effectiveness

Factor Averagescoreon ascaleof 1 -7
Total sample UK sample*

Technical competence of economic analysis | 6.55 6.60

Political independence 6.27 6.23

Technical competence of legal analysis 6.17 5.90

Quality of head(s) of authorities 6.06 6.13

Clarity of procedures 6.05 5.93

Ability of investigating/case officers to make | 5.86 5.97

independent, impartial recommendations to

superiors

Technical competence in terms  of | 5.59 5.80

administrative staff

Speed of taking decisions 5.51 5.03

Minimal burden upon business 4.83 4,53

Role of externa reviewers of different | 4.82 4.24

backgrounds for quality control

* All respondents who commented on the UK regime

Respondents identified the following other factors, in response to being asked if any other
factors contributed to effectiveness (figures in brackets indicate the number of responses):

* Independence of judicial reviews/legal certainty ¢ More involvement of academics and the media

(©) D
e Specidistsin industry/knowledge of different

Open exchange of views and more co-operation

industries (2) 4

e Consistency (2) e Deregulation (1)

e Separation/co-operation between e Consistent with EU/other competition authorities
investigation/decision maker (2) (D)

*  Budgetary independence (2) e Co-operation between law and economics (1)

»  Co-operation/support amongst businesses/society
)

(3) Performance of the UK regime - factorsthat contributeto effectiveness
» Competition issues other than mergers

Across the whole sample the UK regime was rated higher than the EU regime for ailmost all
of the criteria (except technical competence of legal anaysis). Overdl, the UK was
considered to be significantly better than the EU regime in the technical competence in
economic analysis, clarity of procedures and speed of decision making. UK respondents
considered the UK regime to be better than the EU regime in the speed of decision making,
political independence and ability of case officers to make independent/impartial
recommendations. Companies and consumer/business representatives thought that the UK
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regime is significantly better than the EU regime in terms of the clarity of procedures and
speed of decision making.

* Mergers

The UK regime was rated less favourably on mergers compared with other actions (but
overal it is considered to be better than the EU regime —see CRPI section). The UK regime
was rated better than the EU regime in technical competence in terms of economic analysis,
technical competence of administrative staff, minimal burden upon business, role of external
reviewers for quality control and the ability of case officers to make independent/ impartial
recommendations. The UK regime was rated significantly worse than the EU regime on
political independence. Lawyers considered the UK regime to be significantly worse than
the EU regime on the technical competence of legal analysis. Respondents from the US and
officials thought that the UK regime was worse than the EU regime in terms of the speed of
decision making.

(4) Key resultsfor the UK from the entirereview

Table 6 below outlines the criteria where the UK was scored significantly better or worse
than the EU regime; ticks denote areas where the UK score is significantly better and crosses
worse than the EU regime.

Table 6 — Significant under/over performance of the UK regime compared to EU

Factors All UK | US | Lawyer | Economist | Officia | Company
resp’'ts Consumer

Mergers

Technical competence of legal O
analysis

Clarity of procedures v

Speed of decision making a O

Political independence a O

Non-mergers

Technical competence of | v 4
economic analysis

Clarity of procedures v v

Speed of decision making v v v

Minimal burden upon business v

Political independence v

Ability of case officers to make v
independent / impartial
recommendations

Whilst the basic index was derived from the answers relating directly to the working of the
competition institutions (questions 7a, b and c¢) the survey also addressed a range of other
issues having a bearing upon effectiveness.

The peer review yielded some interesting results for different competition policy regimes. A
great majority of the respondents agreed with the objective of competition policy in the UK
but thought that competition policy was considered to be unimportant by the general public.
Respondents, on average, thought that competition policy received an equal level of political
support in different countries. The UK regime was not considered to be politically
independent. Respondents from the UK noted that UK authorities were lacking in
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business/competition expertise. The UK regime was considered to consult the views of
consumers/businesses more so than other regimes.

Whilst regarded as the least important factor in terms of effectiveness, many respondents
agreed that it was useful to have a routine process to assess the impact upon competition of
completed cases and that this is currently not done. The majority of respondents felt that
criminal penalties for cartels would be effective in preventing anti-competitive behaviour
(UK respondents felt more strongly about this); there was much less enthusiasm towards
third party damages.

The UK regime is regarded as having less power to obtain information and to prevent anti-
competitive mergers than the EU and, separately, the UK’ s findings provided less guidance
about precedent than those of the EU. Respondents thought that guidance was lacking in the
UK on mergers. Close to half of the respondents said they would expect a different outcome
for rulings under the UK regime compared to the EU regime; different objectives and
quality of economic analysis were identified as the main factors driving this inconsistency.

On non-mergers the UK law and guidance were viewed positively by respondents. It was
considered to be lacking in precedent. Respondents said they would expect a different
outcome for merger rulings and assessments of collective dominance between the UK and
EU regimes due to the differing objectives and approach to economic analysis.

(5) Overview of results on a question-by-question basis

This section discusses the more detailed results of the peer review. Results have been
grouped into sections which are helpful in drawing policy implications; this differs
somewhat from the order of the questionnaire. For convenience, the particular question-
number in the questionnaire to which the results refer to has been indicated throughout this
section, along with the key results highlighted in bold.

(a) Policy and institutions
Objectives of policy (Question 1a)

Over 80% of respondents positively agreed with the objectives of UK policy. UK
respondents favour the objectives of UK policy more strongly than others but the difference
is not significant.

Importance of competition policy to the general public (Question 15b)

40% of al respondents felt overall that competition policy was important to the general
public in their country. Only 10% of UK respondents felt competition policy was
important to the UK public. Significant differences emerge between countries. For other
European countries 45% thought competition policy was important to the genera public
whilst for the US this rose further to 83%. Unsurprisingly, competition officials also thought
it was more important than other groups.
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Political support for competition policy (Question 15c)

Overdl, respondents agreed that competition policy received political support. No
significant differences emerged between country groups. UK respondents felt that
competition policy in the UK received as much political support as other respondents
felt about their own country.

Impact of other institutions/regulations (Question 15¢)

57% of al respondents felt that competition policy was supported to some degree by other
institutions and regulations in their countries.

Structure of Competition Institutions (Question 2)

Respondents from the USA felt significantly more strongly than others that the structure of
the institutions in their regime was beneficial to its effectiveness. Equally, officials from
competition authorities shared a significantly more positive view than others about the
structure in their country (and in the EU and the UK).

Views on the structure of the EU regime differed. UK respondents had a significantly less
positive view about this than those from other European countries. Competition officials
(al from outside the UK) had a very positive view about the structure in the EU. These
officials al'so had a significantly more positive view about the EU structure than lawyers and
economists. These significant differences do suggest that perceptions about the EU regime
differ between country and professional group. This suggests that some form of re-scaling is
appropriate given our desire to use the EU as a benchmark.

On are-scaled basis respondents as a whole rate the structure of the institutions in the UK as
being equally beneficial as those in the EU. This average conceas some interesting
differences. UK respondents and economists have a more positive view about the UK
regime relative to the EU regime than others. In contrast, results from the OECD
excluding the US and UK rate the EU institutional structure significantly higher than
that of the UK.

Palitical Independence (Question 3)

UK respondents regard the UK competition authorities as significantly less politically
independent than respondents of other regimes regard their own regimes. 40% of all
respondents regard the competition authority in their country as very or completely
politically independent. In contrast only 13% of UK respondents held this view. However
UK respondents regard the EU as having the same level of independence as the UK. US
respondents regard the EU as politically dependent and score its independence significantly
lower than all others. Also lawyers as a group score the EU lower than others and
economists score the EU higher.

On are-scaled basis respondents as a whole believe that the level of political independence
in the UK is equal to that in the EU regime.

Business and Competition expertise within the legal system (Question 4)

Respondents as a whole are not enthusiastic about the level of business and competition
expertise within the legal systemsin their own countries. Overall only 56% agreed that such
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expertise was available to reach good judgements in their country. Only 43% of UK
respondents felt that the level of business and competition expertise within the legal
systems was available to reach good judgements. Competition policy officials also agreed
(81%) to a large extent in contrast to lawyers (43%), economists (52%) and company and
consumer representatives (57%) who were less convinced that such expertise was available.

Europeans, apart from the UK respondents, rate the expertise of the EU significantly higher
than others. UK respondents rank the EU’s expertise in this area significantly lower than
others. Predictably, lawyers score the EU’ s business and competition expertise significantly
higher than economists. In respect of the UK system the more physically distant the
respondent the higher regard is held for the business and competition expertise within the
legal system. Non-Europeans and US (significantly) respondents score (on a re-scaled
basis) the business and competition expertise of the UK legal system more highly than
others and more highly than the EU legal system.

Importance of a routine process for assessing the impact of completed cases (Questions 7d
and 7€)

86% of respondents agreed to some extent that it was important to have a routine
process to assess the impact upon competition of completed cases. UK respondents
scored significantly less than other countries in agreeing to this statement whilst respondents
from OECD countries (excluding UK and US) scored significantly more. Only 20% of all
respondents overall felt that the competition authorities in their countries did do such
assessments.

Such a routine process of auditing the effect of completed cases is clearly regarded as
important but equally clearly not done by competition authorities, including those
within the UK.

Do competition authorities sufficiently take on board and consult the views of consumer
groups in reaching decisions (Question 8)

Respondents tended to agree (58%), that the views of consumer were taken into account in
decisions in their country. UK respondents (86% agreed) felt this significantly more
strongly than othersthat the views of consumers were taken into account in decisions.
A similar view was held by all respondents about the EU.

All respondents felt that the UK took into account the views of consumers more so than their
own country and on are-scaled basis moge so than the EU. The differences were significant.
Company and consumer representatives felt that the UK took on board such views more
strongly (not significantly) than others.

Do competition authorities sufficiently take on board and consult the views of business in
reaching decisions (Question 9)

68% of all respondents agreed that decisions took on board the views of business in reaching
decisions in their own country. Company and consumer representatives scored significantly
lower than others, only 45% thought this. 60% of UK respondents agreed that the views of

° The grouping “company and consumer representatives’ is mostly made up of company representatives who
by their nature will mostly consist of lawyers. See Table 2 above.
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business were sufficiently taken on board. In respect of their own country 91% of
competition officials agreed that the views of business were taken on board.

Respondents had a very similar view about the EU regime.

After re-scaling the UK regime was felt to take on board business views significantly
more so than that of the EU. This view was felt particularly strongly by economists and
by other OECD countries including the USA.

(b) Legal powersand remedies
Civil penalties (Question 6)

Overal 57% of respondents agreed that civil penalties would be effective to some degree in
their countries.

In respect of the EU, all groups felt that civil penalties would be more effective (not
significantly so) here than in their own countries.

Criminal penaltiesfor cartels (Question 6)

Overdl 77% of respondents felt that criminal penalties for cartels would be effective to
some degree in their countries. UK respondents felt more strongly (83%, not
significantly different) than othersthat criminal penaltiesfor cartels would be effective
in the UK, as did non-European and US respondents (100% significantly so).
Surprisingly only 64% of respondents from other European countries thought such penalties
would be effective in their countries. Officials were (90%) of the view that such penalties
would be effective whilst company and consumer respondents (60%) were less enthusiastic.

Respondents across most groups felt that criminal penadties in the EU would be less
effective than in their own countries, although the differences are not significant.

Third party damages (Question 6)

Overall 63% of respondents agreed to some degree that third party damages provided a
deterrent to anti-competitive behaviour. Only 52% of UK respondents felt that third
party damages provided a deterrent to anti-competitive behaviour. 100% of US
respondents agreed with the statement whilst lawyers (73%) and officias (75%) were more
enthusiastic than others.

In respect of the EU even less enthusiasm was found. This was particularly felt amongst
economists and US respondents.

Enthusiasm waned still further amongst respondents on the effectiveness of such damagesin
the UK. Only 50% of all respondents overall thought that third party damages
provided a deterrent to anti-competitive behaviour. Officials (73%) had a more positive
view but lawyers (40%) aless positive one.

Power s to obtain information (Question 5a and 5b)

All groups felt that power existed in their regime to obtain information in merger cases
(81%) and non-merger cases (85%) in their countries.
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In merger cases all groups agreed (89% overal) that sufficient power to obtain information
existed in the EU. US respondents regarded the EU’s power significantly lower than other
groups and lower than in the US.

On are-scaled basis all respondents felt that the UK had less power than the EU to
obtain information on mergers. This view was particularly strong among UK

respondents, other European countries, lawyers, economists and competition authority
officials.

93% of respondents felt that sufficient power was available to obtain information in
non-merger casesin the UK .
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(c) Mergers
Resources available to deal with mergers (Question 7b)

Overal 51% respondents felt that sufficient resources were available for the merger
caseload in their country. The UK respondents replied similarly (50%) whilst other
European countries were less able to agree (38%) that sufficient resources were available.
Only 36% of economists felt sufficient resources were available in contrast to 71% of
officials.

Protection of business confidentiality (Question 5a)

Respondents (78%) agreed that business confidentiality was protected in their country in
merger investigations. Non-Europeans, particularly US respondents (100%) and
competition authority officials (95%), felt this significantly more strongly.

Views on the protection of business confidentiality within the EU regime were similar to
those in respect of “own country’s’ in agreeing that such confidentiality was protected.
Competition officials held a significantly stronger view than others on this.

86% of all respondents regard the UK as protecting business confidentiality and
significantly more so than the EU on a re-scded basis. This latter view was felt
particularly strongly by lawyers and respondents from other European countries.

Power to prevent anti-competitive mergers (Question 5a)

Overdl, 86% of respondents agreed that the powers to prevent anti-competitive mergers
existed in their countries. US respondents (100%) felt this significantly more so than others.

In respect of the EU the overal view of all respondents was similar to that of their own
country’ s regime.

On a re-scaled basis the UK regime is regarded by the overall sample, as having less
power (not significantly so) to prevent anti-competitive mergers than that of the EU;
UK respondents feel the UK has more power than the EU.

Published findings inform about objectives and precedent with regard to mergers (Questions
10a and 11a)

Only 58% of respondents agreed that published findings provide guidance to what the
objectives of policy are with respect to mergers in their own country; a similar proportion of
UK respondents agreed. Unsurprisingly, a larger proportion of Competition officials (71%)
agreed that findings informed about objectives. They also had a significantly stronger view
about the precedent contained than all others. Less than half (48%) of respondents agreed
that the published findings informed about precedent in mergers in their own country. Only
32% of UK respondentsfelt that published findingsinformed about precedent.

The EU regime was generally regarded as informing more about objectives (69% of
respondents agreed) and precedent (68% ) than that of the respondents country.

On a re-scaled basis respondents agreed that the published findings in the UK inform
equally about objectives as those in the EU. However respondents felt that the UK’s
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findings provided less guidance about precedent than those of the EU. For UK
respondents this difference between the EU and UK was significant.

Published guidelines on allowable mergers (Question 11a)

48% of respondents overall felt that the published guidelines on mergers in their
countries provide effective guidance as to what mergers are allowable. US respondents
take a significantly different view, 92% believe the guidance is sufficient. Somewhat
predictably a higher proportion (62%) of competition officials (typically the authors of such
guidance) also regard the guidance as sufficient. Lawyers, economists and company and
consumer representatives do not regard the guidelines as sufficient.

The position of all respondentsin respect the EU issimilar. The UK respondents scorethe
EU significantly lower than others but then UK respondents also score the UK lower
than otherson whether the published guidelines on merger s provide effective guidance.

On a rescaled basis respondents see no significant difference between the EU and the UK
regimes in respect of guidance on mergers. Only 53% of all, compared to 38% of UK
respondents, felt the UK guidance on mer gers was sufficient.

Do mergersruling differ between regimes (Question 12)

Respondents were asked the extent to which they would expect merger rulings to differ
between the UK and the EU and between the UK regime and the respondents’ regime. They
were also asked the reasons why if the answer was affirmative. Respondents expected
mor e difference between the UK and EU regimes than between their own and the UK.
78% expected similar rulings to their own regime whilst only 45% expected similar
rulingsto the EU regime. Only 25% of UK respondents expected UK and EU rulingsto
be similar. Perhaps most telling is that only 55% of competition officials felt that the EU
and UK would reach similar rulings on mergers. The reasons for the differences
expected were mainly given as different objectives athough others mentioned a different
approach to and quality of economic analysis. The sample size, however, should caution
against any firm conclusions being drawn from these reasons.
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(d) Competition issuesother than mergers

Are adequate resources available to deal with cartels, anti-competitive practices and abuse
of dominance

Overall 56% of respondents agreed that adequate resources were available in their country.
Non-European respondents felt this significantly more strongly than others as did officialsin
competition authorities. 63% of UK respondents felt that adequate resources were
availableto deal with cartels, anti-competitive practices and abuse of dominance.

The EU was felt, particularly by the UK respondents, to have less resources available for
this work. In contrast, non-European respondents thought the EU had more resources than
others as did competition officials.

On are-scaled basis al respondents thought that the UK had significantly more resources
available for thiswork than the EU. This view was shared by all groups.

Protection of business confidentiality (Question 5b)

80% of respondents agreed that business confidentiality was protected in their country. The
EU isalso found to provide protection for business confidentiality (81% agree).

Overall, 86% of respondents agreed that sufficient protection was given to business
confidentiality in the UK. On a re-scaled basis respondents felt that the UK regime
offered more protection on business confidentiality than the EU. Lawyers and company
and consumer representatives held this view most strongly

Power to prevent anti-competitive practices and abuse of dominance (Question 5b)

Respondents as a whole agreed (82%) that power existed to prevent anti-competitive
behaviour and abuse of dominance in their countries. A significantly above average score
was recorded for respondents from non-European countries (91%), particularly the USA
(92%), and competition officials (95%).

Overal, respondents score the EU similarly to their own countries.

80% of respondents agrees that enough power was available to prevent anti-
competitive practices and abuse of dominance in the UK. No significant differences
emerged between groups.
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The law provides an effective deterrent to prevent anti-competitive behaviour and abuse of
dominance (Question 5b)

This attracted a lower level of agreement. Overal only 55% of respondents agreed the law
provided an effective deterrent. UK respondents did not differ from this proportion. Non —
European, and in particular US, respondents scored their law significantly higher. European
respondents excluding the UK scored their law significantly lower.

Views on the UK law were very similar with 53% agreeing the law provided a deterrent.

Published findings inform about objectives and precedent with regard to non-mergers
(Question 10b)

Overall respondents viewed the published findings on non-merger cases as providing little in
the way of information on objectives or precedent in their own country, with agreement
being 56% and 54% respectively. Non-European respondents, particularly those from the
USA scored these factors significantly higher than others for their country.

The EU produced a higher proportion of agreement across all respondents (58% on
objectives and 66% on precedent) but the differences were not significant. Competition
officias felt significantly more strongly than others that information about precedent was
given by EU findings. 80% agreed and 42% strongly agreed that such precedent was
contained in the findings.

On are-scaled basis the UK was viewed as providing less precedent in its findings (non-
merger cases) than those of the EU. This opinion was felt significantly by UK
respondents and economists.

Published guidelines provide sufficient guidance on what is unacceptable anti-competitive
behaviour (Question 11b)

Only 53% respondents agreed that the guidelines in their country provide sufficient
information on what is unacceptable anti-competitive behaviour. UK respondents (72%)
felt significantly more strongly than othersthat their guidelines wer e useful asdid non-
European respondents. European respondents (excluding UK) felt that their guidelines
were significantly less helpful than others. Only 36 % agreed they were sufficient. 63%
agreed that the EU guidance was sufficient.

The UK’s guidance is regarded as significantly more helpful (72% agreed it was
sufficient) than that of the EU by all respondents. On are-scaled basis the UK was rated
significantly higher than the EU.
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Do rulings in respect of vertical restraints, collective dominance, dominant firms, cartels
and other horizontal agreements differ between regime (Question 12)

Respondents were asked if they would expect such rulings would differ between the UK and
the EU and between the UK regime and the respondents’ regime. If respondents said they
would be expected to differ they were also asked about the reasons. In contrast to mergers
respondents expected a greater difference between the UK and their own regime than
between the UK and the EU on rulings relating to cartels, anti-competitive practices
and abuse of dominance.

Vertical restraints (Question 12)

Only 52% of respondents felt that the UK and EU would reach quite or very similar
rulings on vertical restraints. 43% of respondents though EU and UK rulings would be
different. Around 60% of those who thought such a difference would arise attributed it to
different objectives and or different economic analysis. Just under 50% thought the quality
of economic analysis would be different and or that a difference in legal precedent existed.
(multiple reasons were allowed)

Collective dominance (Question 12)

Only 40% of respondents felt that the UK and EU would reach quite or very similar
rulings on collective dominance. 48% of respondents expected rulings to be different
between the UK and EU. This was mainly attributed to differences in economic analysis
and precedent.

Dominant firms (Question 12)

65% of respondents expected the EU and UK to reach similar rulings on dominant
firms. Only 25% of respondents expected rulings to differ. Around 50% attributed this to
different objectives and or precedent.

Cartels (Question 12)

Respondents expected cartel rulings for the EU and UK to be very similar (89%), only
4% expected them to differ to any degree.

Other horizontal agreements (Question 12)

67% of respondents expected rulings on other horizontal agreements to be similar
between the EU and UK.

Resources available to deal with cartels, anti-competitive practices and abuse of dominance
(Question 7¢)

Overal 56% of respondents agreed that adequate resources were available in their country.
Non-European respondents felt this significantly more strongly than others as did officialsin
competition authorities. 63% of UK respondents felt that adequate resources were
available to deal with cartels, anti-competitive practices and abuse of dominance.
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The EU was felt, particularly by the UK respondents, to have less resources available for
this work. In contrast, non-European respondents thought the EU had more resources than
others as did competition officials.

On are-scaled basis, the respondents overall thought that the UK had significantly more
resources available for this work than the EU. This view was shared by all groups
analysed.

Open-ended questions

The last section of the questionnaire provided respondents with an opportunity to comment
on the actions required to improve the effectiveness of the UK competition policy regime.
As with other questions, the respondents offered arich and varied number of views.

There was strong, if not unanimous, support for more political independence of the
competition authorities — many respondents believed that there was too much political
influence on the competition authorities from the Secretary of State for Trade and Industry.
This result held across the professional groups. Respondents recognised, however, that the
Merger Reform process was a step in the right direction, if overdue.

Many respondents said that new Competition Act is amove in the right direction, but that it
is too early to make an assessment of the effectiveness of the new Act. The respondents, in
particular economists, urged the authorities to be more proactive in implementing the new
Competition Act.

Table 7 below provides a summary of the open-ended responses by professional group.

Table 7 - Summary of open-ended responses

Economists Lawyers

* Political independence * Political independence
* Clear objectives *  Greater resources

*  Greater role of economic analysis ¢ Clarity of procedures
¢ Eliminate public interest test ¢ Shorter time-scales

*  Strengthen investigative powers
¢ Eliminate public interest test

Officials Companiesrepresentatives
¢ Political independence ¢ Political independence

*  Clarity of procedures ¢  Clarity of procedures

¢  Shorter time-scales * Clear guidelines

¢ Better communication with consumers * More business expertise

* More international co-operation to achieve similar
procedures/approach across different jurisdictions
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5 Policy implications

The previous section shows that the UK regime is regarded as the th