Companies Bill

Paper seeking views on the application of the Companies Bill to existing companies

1. The Companies Bill is expected to receive Royal Assent in the Autumn.  The Bill’s main provisions are summarised in the attached annex.  We intend to allow time for companies to become familiar with the changes in the law, for the necessary secondary legislation to be made, guidance to be prepared and systems changes to be made at Companies House before the provisions are commenced.  Some provisions will need to be commenced early (see paragraphs 68-72 below).  We hope that it will be possible to commence the majority of the Bill’s other provisions in October 2007, subject to transitional arrangements.  We should like to hear from you if you think that a longer period before the various provisions are brought into effect would be helpful.
2. One of the key issues to be resolved in the process of implementing the Bill is how its provisions will apply to existing companies (i.e. companies formed under pre-Bill companies legislation such as the Companies Act 1985).  This paper sets out the Government’s general approach to those transitional arrangements and invites comments on how to deal with various specific issues arising from the application of the new law to existing companies.  We would welcome comments on these issues by 22 September as Parliament will want to know the general approach before the Bill is enacted.  We will consult formally on regulations to make transitional arrangements after Royal Assent.
The Government’s general approach

3. Our general approach to implementing the Bill for existing companies is guided by three main objectives:

The first objective is that we want the Bill’s provisions to apply to existing companies as well as to new ones.  The assumption behind Clause 1 of the Bill is that the new law should come into force for existing companies and companies formed under the Bill (“new companies”) at the same time, and that it should apply to existing companies in the same way.  Although much of the Bill will be able to be applied directly to existing companies without modification, we will need to establish where there is a case for making transitional arrangements for them.

At the same time we recognise the importance of decisions taken by the members and directors and agreements entered into by the company (existing bargains).  UK company law has always given companies a considerable degree of freedom to make their own rules as regards their internal arrangements, and it is particularly important when considering the application of the new law to provisions of companies’ memoranda and articles of association.  The second objective is therefore to ensure so far as possible that existing bargains are not overridden.

The third objective is to make it as easy as possible for existing companies to comply with the new requirements of the Bill and to take advantage of the new freedoms that the Bill offers.

4. Previous changes to company legislation have been implemented in a similar way. For most of the new provisions the decision on how to proceed is clear. However, there are some instances where we will need to make an informed choice as to how best to proceed. 

5. In this paper, we have tried to identify the areas in which there may be a conflict between our objectives resulting in a policy choice as to how we should implement the Bill for existing companies.  In each case, we either describe the Government’s preferred way forward and invite you to agree or disagree with it, or we present competing options and ask you to choose between them.  In some cases we have proposed that the companies’ existing arrangements should take precedence, even if that would require them to take additional steps to secure new freedoms.  In others, we have proposed overriding existing companies’ constitutions so that they can more easily and quickly take advantage of those freedoms.  There is a summary of these questions at the end of the paper. 

Company constitutions

6. The Bill makes significant changes to the form of a company’s constitutional documents.  At present, companies are required to put a substantial amount of material in their memoranda of association, and may choose to divide their constitutional rules between their memoranda and their articles of association.  New companies’ memoranda will only contain a statement that the company’s founders wish to form a company under the Bill and that they agree to become members of it (and in the case of a company with a share capital, to take at least one share each in it).  The memorandum under the new legislation cannot be altered. As to other matters covered by memoranda under the present regime, some, such as the company’s registered name, will not in future need to be in either the memorandum or the articles but will just be included in an application for registration to be sent to the Registrar of Companies and recorded in the company’s certificate of incorporation.  Others (such as provisions relating to the company’s objects) will be dealt with in the articles.  As a result, the key rules on the internal workings of the company will be in one document, the articles, and there will be no need to amend constitutional documents when, for example, the company changes its name.

7. These changes to the structure of company constitutions have implications for the application of the Bill to existing companies, because assumptions about company constitutions are deeply embedded in both the existing and the new law.  Since it would clearly be burdensome to require existing companies to take action to change their constitutional documents simply in order to become subject to the new law, we need to find ways of making the Bill’s provisions work for companies with old-style constitutional documents.  In particular, we need to find a way of giving continuing legal effect to provisions in old-style memoranda, and enabling companies to modify them (given that we propose that, once the Bill comes into force, the memoranda of existing companies, like new-style memoranda, should become unalterable).

8. To avoid existing companies having to update their constitutional documentation, the Bill provides that for legal purposes existing companies will be treated as having a new-style constitution, without being required to do anything to achieve this.  This is the effect of clause 28 of the Bill which specifies that provisions in the memorandum of the type that will not be set out in the new style memorandum will be deemed to form part of the articles of existing companies.  No company will be required to amend its memorandum or articles to reflect the changes in the status of these documents.  The articles will in future contain a broader range of provisions than they do now and be treated as containing provisions of a type that remain physically located in the memorandum.  We do not consider that any further transitional provisions are needed in the light of clause 28 but would welcome your views.

9. Do you see the need for any further transitional provisions in the light of clause 28?

Objects

10. Under the Companies Act 1985, all companies are required to state in their memoranda what their objects are.  A company’s objects are the purposes for which it is established and what it is permitted to do.  Under the 1985 Act, the restrictions inherent in a company’s objects have only limited implications for the company’s capacity to act and for the directors to enter into binding contracts.  However, they remain significant for internal governance: directors will be in breach of their fiduciary duties to a company’s members if they cause the company to engage in activities beyond the scope of the company’s objects. 

11. At present, then, at least from an internal point of view, a company has no power to do anything unless the objects provisions of its memorandum say that it does.  Under the Bill, companies will have unrestricted objects unless their articles specifically restrict them.  In other words, the default position will be the opposite of what it is at present, because companies will be able to do anything lawful, except to the extent that their articles provide otherwise.  However, as now, some new companies will want to limit their objects in some way, and some companies will have to do so (for example, in order to qualify for charitable status).

12. Many existing companies have very wide-ranging objects, but at present it is harder to achieve totally “unrestricted” objects because the drafting of objects clauses involves stating positively what the company’s objects are.  Even a company which has taken up the freedom introduced by the Companies Act 1989 to state that its objects are to carry on business as a general commercial company, thereby giving it the object of carrying on any trade or business whatsoever (Companies Act 1985, section 3A), will not be in quite the same position as a company with “unrestricted” objects under the new regime as a company with “general commercial objects” may need to amend its objects to carry out certain types of activities which do not fall within the scope of the activities of a general commercial company.  

13. The effect of clause 28 is that the objects clauses of an existing company’s memorandum will be treated as provisions of the articles. In our view, this means that existing companies that do not want to change their objects do not need to do anything to preserve the legal effect of their objects clauses.  An objects clause drafted as a list of things that the company is set up, or has the power, to do – which is what most existing companies have – will, in future, be read as a restriction on what the company can do.

14. We are considering whether any specific provision needs to be made on this point, but our current thinking is that it does not.  Any existing company that wishes in future to have unrestricted objects will be able to amend its articles so as to remove the restriction on its objects (i.e. the restriction that is deemed to be there by virtue of clause 28 of the Bill).

Company’s registered name

15. At present, companies are required to state their registered name in their memoranda.  The memorandum therefore has to be altered when the name is changed.  By virtue of clause 28, an existing company’s name will become part of its articles.  However, there will be no requirement on companies to include a statement of their name in their articles.  We propose to make a transitional provision that will avoid existing companies, when they change their names, having to change the provision about the company’s name in their articles that will have been imported from the memorandum.

16. We think that the best way of doing this would be to provide that any resolution to change a company’s name should automatically have the effect of removing references to the company’s name from its articles: do you agree? The intention would be to avoid the need for companies to amend their articles to deal with provisions of the form “the company’s name is x”, or references to its old name in, for example, the title or definitions clause of the articles, without interfering with substantive provisions about its name which have been included in the articles (for example, “the company’s name shall always include x”). 

17. Any change of name will of course need to approved in the usual way, notified to Companies House and then reflected in the certificate of incorporation issued on the change of name whose contents will always reflect the most up to date position.

18. Do you agree that we should avoid an existing company, when it changes its name, having to amend its articles?  If so, would the best way be to provide that any resolution to change a company’s name should automatically have the effect of removing references to the company’s name from its articles?

Entrenched provisions

19. Under the Companies Act 1985, the provisions of companies’ memoranda or articles can generally be altered by special resolution.  However, companies sometimes try to make it more difficult, or impossible, for certain provisions of their constitutions to be altered.  This is known as “entrenchment.”

20. There are two types of “entrenchment”.  A provision is “absolutely” entrenched if it cannot be altered or removed at all, and “conditionally” entrenched if it can be altered only by a procedure which goes beyond the relevant statutory requirement of, for example, a special resolution for instance if approval of all the members is required to alter or remove it.  At present, there are two generally recognised ways of providing for entrenchment:

· By putting a provision that could have been included in the articles into the memorandum and providing for it to be absolutely or conditionally entrenched.  

· By providing in the memorandum that specified provisions of the articles are either absolutely or conditionally entrenched.  

21. The Bill does not permit any kind of absolute entrenchment for new companies.  It will not be possible for them to provide that certain provisions in their articles are unalterable.  However, the Bill does permit conditional entrenchment of any provision of a company’s articles.

22. The merits of various forms of entrenchment were debated at some length in Commons Committee (Hansard (Standing Committee D) for 20 June 2006, columns 51-72).  We are not convinced that absolute entrenchment is currently much used, or often desirable, in the case of commercial companies.  (We note, in particular that the current law does not allow entrenchment of a company’s objects).  As far as non-commercial companies are concerned, which may, for example wish to ensure that any profits they make are not distributed to their members, there are often other ways of achieving the benefits of entrenchment (such as by using charity law or the community interest company form).  Moreover, when previous Companies Acts broadened the range of provisions of companies’ memoranda that could be altered, this new freedom was not withheld from companies formed under earlier Acts.

23. We propose to deal with existing companies’ absolute entrenchment arrangements in one of the following two ways.  We could provide that they are to take effect only as conditional entrenchments, which could be altered with the unanimous consent of a company’s members (giving greater weight to the principle that the law should be as similar as possible for existing and new companies).  Alternatively we could provide that they are to continue to have effect as absolute entrenchments, remaining unalterable for the rest of the company’s life unless a court or other competent authority ordered otherwise (giving greater weight to the principle of preserving existing bargains).

24. Where a company has absolute entrenchment arrangements, do you consider that:

a) they should take effect only as conditional entrenchments, which can be altered with the unanimous consent of the company’s members; or

b) they should continue to have effect as absolute entrenchments, remaining unalterable for the rest of the company’s life unless a court or other competent authority orders otherwise?

Conflicts between the Memorandum and Articles  

25. At present, if a provision of a company’s articles conflicts with a provision of its memorandum, it is the provision in the memorandum that prevails.  This rule of law will have little or no application to companies formed under the Bill, because of the very limited contents of their memoranda.  However, we need to decide how it should apply to existing companies, particularly since, by virtue of clause 28, the provisions of their memoranda that may conflict with their articles will themselves have become part of the articles.  

26. Obviously, it would be possible to provide that provisions that have been deemed to be part of the articles by virtue of clause 28 should prevail over other provisions of the articles with which they are inconsistent, but we do not think that this would produce an appropriate result in all cases.  In particular, companies need to be able to get rid of provisions of their memoranda that have become part of their articles by virtue of clause 28, for example, when they become inconsistent with provisions of the articles as a result of changes made elsewhere in the articles.

27. In one sense, if there is a conflict, something has already gone wrong in the company’s internal organisation, and we are wary of applying rigid rules to the variety of situations in which such conflicts may arise.  Where conflicts arise, it is probably best that the courts deal with them on a case by case basis.  While we would expect the courts to take some account of the fact that a provision had formed part of a company’s memorandum, we would expect the significance given to it to depend on all the circumstances (for example, whether there was evidence of the company having tried to remove the relevant memorandum provision from its articles).  We therefore do not propose to make any statutory provision about conflicts between provisions contained in existing companies’ memoranda and articles.

28.   Do you agree that there should be no statutory provision about conflicts between provisions contained in existing companies’ memoranda and articles?

Share capital

Abolition of authorised share capital 

29. Currently, the memoranda of companies having a share capital must contain a statement of authorised share capital, which acts as a ceiling on the number and nominal value of shares a company is authorised to allot.  For example, it may say that the company’s share capital is £10,000 divided into 10,000 x £1 shares.  Companies will normally set their authorised share capital at a much higher level than their immediate needs in order to avoid inadvertently breaching the ceiling. In any event, if a company decides that it needs to increase (or reduce) its authorised share capital this may be done by ordinary resolution of the company’s members.  

30. The authorised share capital is not the same as a company’s issued share capital, which will normally be significantly less than the authorised share capital.  Continuing with our example, a company that has an authorised share capital of £10,000 may have issued only 2 x £1 shares.  

31. The Bill abolishes the concept of authorised share capital in the sense that companies formed under the Bill will not be required to restrict the total number and nominal value of the shares that the directors are authorised to allot, but they may do so if they wish.  If they do, the restriction will in future be contained in the company’s articles. 

32. We believe that existing companies are likely to want to make their own decisions as to whether to retain or modify the restriction on the nominal value and amount of shares they can allot that the authorised share capital provides.  The members of an existing company may not want the directors to be able to allot new shares without limit and we do not wish to disturb what is in effect an existing bargain between the company’s members.

33. There are two ways to deal with these issues. First we could through transitional provision stipulate that at the date when the Bill comes into force the authorised share capital of an existing company should operate as a restriction in the company’s articles as to the number and nominal value of shares that the company can allot.  This would mean that an existing company would not be permitted to allot shares in excess of the value of the authorised share capital that was specified in its memorandum at the date the Bill comes into force (deemed – by virtue of clause 28 – to be a provision in its articles) unless it amends its articles to remove or modify this restriction.

34. An alternative option would be to provide that when the Bill comes into force, authorised share capital would cease to have any effect for existing companies.  Thus if companies wished to retain a restriction on the nominal value and amount of shares the directors could allot, it would be necessary to incorporate a restriction to that effect in the articles.  Given that the articles can only be amended by a special resolution, we wonder whether any protection for minority shareholders should be introduced under this option, for example, in cases where pre-emption rights would be disapplied or where the company’s authorised and issued share capital were identical.  

35. Do you:

a) agree that when the Bill is brought into force the authorised share capital of an existing company should continue to operate as a restriction in the company’s articles as to the number and nominal value of shares that the company can allot; or

b) prefer that when the Bill is brought into force authorised share capital should cease to have any effect for existing companies?  If so, what protection for minority shareholders, if any, should we provide?

Restrictions in the articles as to alterations to a company’s share capital 

36. At present various alterations to a company’s share capital may only be made if the company’s articles permit the alteration, for example, a company may only reduce its share capital under the Companies Act 1985 if it is so authorised by the articles.  This means that for existing companies, silence in the articles on these matters effectively amounts to a restriction on what the company can do.  

37. The Bill contains a number of deregulatory measures – principally aimed at private companies – which remove the requirement for prior authorisation in the articles. This is subject to the caveat that the company may chose to restrict or prohibit the  type of alteration in question (and where it does the restriction or prohibition will be in the articles).  This means that for companies formed under the Bill, silence in the articles will effectively permit the alteration in question. 

38. In accordance with the objective that we should not disturb existing bargains, we propose that existing companies should only be able to take advantage of relaxations that remove the requirement for prior authorisation in the articles if they make a positive choice to do so. Accordingly, where an existing company does not have a provision in its articles permitting it to, say, purchase its own shares (which effectively amounts to a restriction on its ability to do so), it would not be permitted to purchase its own shares after the coming into force of the Bill unless it amends its articles to remove that restriction. 

39. An alternative approach would be to put existing companies immediately on the same footing as new companies by construing silence in their articles as meaning that the company is empowered to make such alterations to its share capital free from any restriction.  If this approach were adopted, it would be necessary for companies wishing to preserve the current restriction to amend their articles to incorporate a suitable restriction.  Which of these options do you prefer?
40. Do you:

a) agree that an existing company should only be able make alterations to its share capital without the requirement for prior authorisation in the articles if it gets its members’ approval to change its articles to allow this; or

b) prefer that when the Bill is brought into force the company should immediately be empowered to make such alterations to its share capital free from any restriction?

Subsisting section 80 and section 80A authorities
41. Currently directors of companies must be authorised before they may allot new shares.  Companies may give their directors an authority to allot shares in the company, or grant rights to subscribe for shares or to convert any security into shares, under section 80, or alternatively, and in the case of private companies only, section 80A of the Companies Act 1985.  These sections of that Act will be repealed and replaced by clauses  563 to  565 of the Bill.  It would be inconvenient to the members and directors in existing companies to require the directors to obtain a new authority from the members under the Bill before they may allot shares.  We therefore propose that where a company has a subsisting section 80 authority (which may not be given for a period longer than 5 years) or section 80A authority (which may be given for an indefinite period) at the time that the Bill comes into force, this authority would continue to have legal effect in accordance with the terms on which it is given.  Existing companies would not however be able to renew a subsisting section 80 or 80A authority (although, as now, they could revoke such an authority at any time) and where a subsisting section 80 or section 80A authority expired the directors would need to be authorised in accordance with the Bill’s provisions before they could allot new shares or grant rights to subscribe for shares or to convert any security into shares.

42. The alternative option would be to provide that any subsisting authorities cease to be valid on commencement and that the provisions of clauses 563 to 565 of the Bill apply.  For private companies with only one class of shares, clause 564 confers authority on the directors to allot shares without the necessity to obtain prior authority from the shareholders, and so for such companies, there would be no need for the directors to obtain a new authority from the members before they may allot shares after commencement.  The effect of this approach on public companies and private companies with more than one class of share, however, would be to require the directors to obtain a new authority under clause 565 before they could allot further shares.

43. Do you:

a) agree that where a company has a subsisting section 80 or section 80A authority at the time that the Bill comes into force, this authority should continue to have legal effect; or 

b) prefer that any subsisting authorities should cease to be valid on commencement of the Bill and that the directors of public companies and private companies with more than one class of share would have to obtain a new authority under clause 565 before they could allot further shares?

Annual General Meetings 

44. Under the Companies Act 1985 every company must hold an Annual General Meeting (AGM) each year.  However, the law provides flexibility for private companies, by the agreement of all their members, to dispense with an AGM. 

45. The Bill provides that having no AGM will become the default position for private companies.  There are new procedures making it easier for such companies to take decisions by written resolution instead of in general meeting.  Of course, private companies may choose to hold a general meeting once a year or more often.  

46. Some existing private companies may have made express provision in their articles for annual general meetings, thereby duplicating the current statutory requirement.  We propose that these rules should continue to have effect so that such companies would have to amend their articles to benefit from the removal of the requirement to hold an AGM.  This proposal would mean that such existing companies could not take immediate advantage of this deregulation in the Bill.

47. An alternative option would be to provide that any express requirement to hold an AGM in the articles should be disregarded so that private companies could take immediate advantage of the new freedom not to hold an AGM.

48. Do you:

a) agree that if companies have express provisions for an AGM in their articles, these provisions should continue to have effect; or 

b) prefer that we provide that any express requirement to hold an AGM in the articles should be disregarded?
49.  In many cases the articles of existing private companies assume, rather than expressly impose, a requirement to hold an AGM.  For example they may provide that the directors should retire by rotation at the AGM.  We consider that such provisions should not be read as an intention on the part of the company to retain an AGM.  We therefore propose to provide that such provisions are not to be taken as requiring an AGM.  This leaves an issue relating to directors and other officers whose appointments are stated to terminate at the time of the AGM.  We propose that such appointments are to be taken to continue until terminated in accordance with the Bill or other provisions of the articles.

50. If you agreed with option a) above, do you:

a) agree that indirect references to the AGM should be disregarded; and if so,

b) agree that where the articles provide for the directors or officers to retire by rotation at the AGM, their appointments should continue until terminated in accordance with the Bill or other provisions of the articles; or

c) prefer that, even in the absence of an express requirement for an AGM, such indirect references to an AGM should be taken to amount to a requirement?

Company secretaries
51. Under the Bill, private companies will no longer be required to have a company secretary although they may choose to do so.  Some private companies will have made specific provisions in their articles which either require the company to have a company secretary or assume that it has one.  We propose that any such provision should continue to have effect so that such companies would have to amend their articles to benefit from the removal of the requirement to appoint a company secretary.  This proposal would mean that such existing companies could not take immediate advantage of this deregulation in the Bill.

52. Alternatively, we could make transitional provisions such that any references in the articles that directly require or assume the requirement for a company secretary would be cease to have effect, but without prejudice to the power of the directors to appoint a company secretary.  Existing private companies would not therefore need to amend their articles either to retain or dispense with a company secretary.  Under either option, if a private company chooses to retain a company secretary, the responsibilities of that person are a matter for the company and not determined in company law.  

53. Do you:

a) agree that any references in the articles that directly require or assume the requirement for a company secretary should continue to have effect or 

b) prefer that any such references in the articles should cease to have effect?

Formal execution of documents

54. Private company secretaries currently have the ability to act 
as co-signatory for the execution of documents and the authentication of documents on behalf of the company.  The Bill makes provision for companies to appoint authorised signatories: persons who, in addition to the directors (and in the case of public companies, secretaries), will be able to sign and authenticate documents on behalf of the company.  There will be no requirement to appoint an authorised signatory nor any limit on the number of authorised signatories that a company can appoint.  We propose to make transitional arrangements such that private company secretaries in office when the Bill comes into force will retain their existing powers to execute and authenticate documents.

55. Do you agree that private company secretaries in office when the Bill comes into force should retain their existing powers to execute and authenticate documents? 

Directors’ conflicts of Interest 

56. The statutory statement of directors’ general duties to the company introduces important changes to the law in this area, which go to the heart of the relationship between the company, its members and the directors.  In view of this, we have two main objectives:

(a)
that, in line with our general policy on implementation of the Bill, the transitional arrangements should not upset companies’ existing internal rules; 

(b)
that the company’s internal rules should be clear to members and directors, both in the short term and in the longer term.

Duty to avoid conflicts of interest

57. The conflict of interest duties provide important protection for members, but the Bill will allow all the normal, perfectly acceptable, lawful ways in which companies and their directors deal with conflicts of interest to continue.  We see no reason to make transitional provisions for the generality of these conflicts. 

Personal exploitation of opportunities

58. However, within this area, the Bill recognises that the current strict rule relating to personal exploitation by a director of any property, information or opportunity of the company may fetter entrepreneurial and business start-up activity by existing company directors.  The statutory statement therefore permits authorisation to be given in respect of such conflicts by directors who are genuinely independent.  Board authorisation of such conflicts of interest (other than the receipt of benefits from third parties) will be the default position for private companies (other than charitable companies incorporated in England and Wales or Northern Ireland), subject to any contrary provision in the company’s articles.  Public companies will, however, need to make provision in their articles if they wish to permit this.

59. There will be a tension in this area between preserving current arrangements and transparency.  For the most part, private companies do not currently make provision in their articles in respect of such conflicts of interest.  Preservation of existing arrangements would therefore not be transparent, and might cause confusion, particularly in the mid to long term, if the company did not amend its articles to require member authorisation.  We are, for example, concerned that a director of a private company might, in good faith, believe that approval by independent directors was sufficient, when in fact the transaction should have been approved by the members.  In the light of this concern, we would therefore welcome views on whether we should preserve the current strict rule for existing private companies, in such a way that companies which want to permit board authorisation would have to amend their articles as if they were public companies.  This option would give rise to a discrepancy between the treatment of existing private companies and new private companies.  Alternatively, we could change the current rules in existing private companies by providing that independent directors could give authorisation, subject to this change being overridden by the articles.

60. Do you consider:

a) that an existing company which wants to permit independent director authorisation of conflicts of interest relating to personal exploitation by a director of any property, information or opportunity of the company should have to get its members’ approval to change its articles to allow for this; or 

b) that when the Bill comes into force, independent directors could give authorisation, subject to this change being overridden by the articles?

Directors’ transactions with the company
61. The existing position in this area is also strict, reflecting the directors' trustee-like position: any transaction with the company in which a director is in any way interested is invalid unless it has been specifically agreed to by the company in general meeting.

62. However, in commercial companies, it has long been common to modify this position by express provision in the constitution (e.g. by following regulation 85 of Companies Act 1985 Table A, which permits a director to be a party to a transaction with the company provided that he has disclosed to the other directors the nature and extent of any material interest in the transaction).  The Bill reflects this position and makes it the norm (except in the case of charitable companies incorporated in England and Wales or Northern Ireland); at the same time, it does not replicate exactly the position under regulation 85 of Table A.

63. It will be necessary in this area to take account of the range of existing provisions in companies’ articles.  

· Regulation 85 provides the current default position for companies limited by shares, but, as noted above, this is not exactly the same as the position under clause 178 (duty to declare interest in proposed transaction or arrangement).

· Companies limited by shares which do not want this default position have a number of options.  They may, for example, expressly state in their articles that regulation 85 does not apply.  Alternatively they may have articles which are entirely different from the model articles in Table A, in which case the company’s articles may be completely silent about directors’ transactions with the company.

· Companies limited by guarantee do not have a default position in the same way as companies limited by shares.  In many cases, their articles will be silent on this issue.

64. We believe that the best option in this area would be to preserve the current arrangements in existing companies.  As noted above, the Bill reflects the position in the great majority of commercial companies.  Clause 181 already preserves the effect of any provision of the company’s constitution requiring members’ consent or approval.  While clause 181 may not preserve the current position for companies whose articles are silent on this point, we believe this would mainly affect non-commercial companies, whose members and directors are more likely to expect a requirement for member authorisation.  As a result, we do not believe that there would be a significant problem with transparency.

65. We might alternatively provide that the new duty under clause 178 will replace the current provision for all existing companies (other than charitable companies), subject to the company amending its articles after commencement to require member authorisation.  This would change the position - at the expense of safeguards for members - in some existing companies, and necessitate an amendment to the Bill.  We do not believe that such an approach would be the best course but would welcome your views.

66. Do you:

a) agree that we should preserve whatever current arrangements existing companies have with regard to conflicts of interest arising from directors’ transactions with the company; or

b) prefer that directors in existing companies should be permitted to be a party to a transaction with the company without the authorisation of the members but subject to the new duty under clause 178 to declare an interest in the proposed transaction or arrangement, notwithstanding the current arrangements in those companies with regard to such interests?

Implications for Companies House

67. We will need to flag up the effects of all the transitional arrangements we make on the constitutional documents (e.g. memorandum, articles and certificate of incorporation) lodged at Companies House so that the enquirer will be able to understand how they operate.

Timing of commencement:

68. There are a large number of regulations to be made, as well as extensive transitional provisions, before we can commence the Bill.  We hope that it will be possible to commence the majority of the Bill’s provisions in October 2007, subject to transitional arrangements.  However, in some areas specific considerations require earlier commencement. 

69. Clauses 1238 and 1240 will come into force immediately upon Royal Assent.  The Financial Reporting Council (FRC) currently has statutory immunity in respect of its regulatory responsibilities for accountancy and the auditors’ professions.  These clauses will extend this immunity to encompass the FRC’s new responsibilities for the oversight of the actuarial profession, which it assumed on 1 April 2006.  

70. In order to implement the Takeovers Directive in UK law, we have made interim arrangements in regulations under the European Communities Act, which apply from 20 May 2006.  We intend to repeal those regulations when Part 28 of the Bill comes into force, which we expect to be soon after Royal Assent.  

71. Similarly, we will be making certain regulations under community law to implement Amendments to the First Directive, which must be in place by 1 January 2007.  We expect to repeal these regulations and implement the relevant provisions and associated regulations under the Bill at the same time as the rest of the Bill is commenced.

72. The Transparency Directive must be implemented into national law by 20 January 2007.  We will bring into force on the day the Act is passed those parts in the Bill that deal with the implementation of the Transparency Directive, (i.e. clauses 1230-1232, 1234-1236 and Schedule 15 less paragraph 11(2).  These provisions will grant the Financial Services Authority powers to make alterations to its Rulebook that are necessary for the Government to implement the Transparency Directive on or before 20 January 2007.  Clause 471 of the Bill concerning liability for false or misleading statements in narrative reports prepared under companies legislation, will be effective from the same time as clause 1234 with which it is closely linked.

Accounts and Reports and Audit

73. In the case of Accounts, Reports and Audit, in the usual way for these subjects, the provisions will be applied to financial years beginning on or after the commencement date.  This includes the new requirements for the Business Review.

Northern Ireland

74. Company Law in Northern Ireland is a transferred matter.  The Bill extends GB company law to the whole of the United Kingdom so that companies will be UK companies rather than GB companies or Northern Ireland companies as at present.  There will continue to be a Northern Ireland Registrar and local Registry presence that will be part of the UK Registry function.

75. Currently, the provisions of GB company law are generally replicated in separate Northern Ireland legislation and so in most instances the transitional considerations as regards Northern Ireland companies will be the same as for GB companies.  However, there are some areas of difference where there will be a need to make particular arrangements for Northern Ireland, on which we should welcome your comments.  

76. Do you have any comments to make as regards transitional issues arising from the integration of Northern Ireland in UK company law?

Scotland

77. Company Law is a reserved matter and Companies Acts extend to the whole of Great Britain.  However, there are several areas where, in legislating about companies, the Bill touches on matters that are devolved (for example changes in the regulation of business names).  We shall consider whether these give rise to any particular transitional issues for Scotland and should welcome your comments.

78. Do you have any comments to make as regards transitional issues arising for Scotland?

Next Steps

79. This is a summary of some of the principal areas where there are transitional considerations, in particular in relation to the constitution.  We expect to conduct a formal consultation on the order to make transitional arrangements after Royal Assent.  If you have comments on any of the proposals in this paper we should like to hear from you by 22 September.  You may additionally want to highlight other areas of the Bill where you see a need to make transitional arrangements.  If you have particular provisions in your articles that raise transitional issues, we should be pleased to receive details.  Please send your response to:

Harriet Knighton 

Department of Trade and Industry 

Bay 558 

1 Victoria Street

London SW1E OET

or email:

companylawreform@dti.gsi.gov.uk
Please put “transitionals” in the subject heading of your email

Summary of Questions – Responses needed by 22 September

	Para
	Question

	1
	Do you consider that it would be helpful to have a longer period than one year after Royal Assent before the various provisions of the Bill are brought into effect?

	9 
	 Clause 28 of the Bill specifies that provisions in the memorandum of the type that will not be set out in the new style memorandum will be deemed to form part of the articles of existing companies.  Do you see the need for any further transitional provisions in the light of clause 28?

	18
	Do you agree that we should avoid an existing company, when it changes its name, having to amend its articles?  If so, would the best way be to provide that any resolution to change a company’s name should automatically have the effect of removing references to the company’s name from its articles?

	24
	Where a company has absolute entrenchment arrangements, do you consider that:

a)
they should take effect only as conditional entrenchments, which can be altered with the unanimous consent of the company’s members; or

b)
they should continue to have effect as absolute entrenchments, remaining unalterable for the rest of the company’s life unless a court or other competent authority orders otherwise?

	28
	Do you agree that there should be no statutory provision about conflicts between provisions contained in existing companies’ memoranda and articles?

	35
	Do you:

a)
agree that when the Bill is brought into force the authorised share capital of an existing company should continue to operate as a restriction in the company’s articles as to the number and nominal value of shares that the company can allot; or

b)
prefer that when the Bill is brought into force authorised share capital should cease to have any effect for existing companies?  If so, what protection for minority shareholders, if any, should we provide?

	40
	Do you:

a)
agree that an existing company should only be able make alterations to its share capital without the requirement for prior authorisation in the articles if it gets its members’ approval to change its articles to allow this; or

b)
prefer that when the Bill is brought into force the company should immediately be empowered to make such alterations to its share capital free from any restriction?

	43
	Do you:

a)
agree that where a company has a subsisting section 80 or section 80A authority at the time that the Bill comes into force, this authority should continue to have legal effect; or 

b)
prefer that any subsisting authorities should cease to be valid on commencement of the Bill and that the directors of public companies and private companies with more than one class of share would have to obtain a new authority under clause 565 before they could allot further shares?

	48
	Do you:

a)
agree that if companies have express provisions for an AGM in their articles, these provisions should continue to have effect; or 

b)
prefer that we provide that any express requirement to hold an AGM in the articles should be disregarded?

	50
	If you agreed with option a) in the question above, do you:

a)
agree that indirect references to the AGM should be disregarded; and if so,

b)
agree that where the articles provide for the directors or officers to retire by rotation at the AGM, their appointments should continue until terminated in accordance with the Bill or other provisions of the articles; or

c)
prefer that, even in the absence of an express requirement for an AGM, such indirect references to an AGM should be taken to amount to a requirement?

	53
	Do you:

a)
agree that any references in the articles that directly require or assume the requirement for a company secretary should continue to have effect or 

b)
prefer that any such references in the articles should cease to have effect?

	55
	Do you agree that private company secretaries in office when the Bill comes into force should retain their existing powers to execute and authenticate documents?

	60
	Do you consider:

a)
that an existing company which wants to permit independent director authorisation of conflicts of interest relating to personal exploitation by a director of any property, information or opportunity of the company should have to get its members’ approval to change its articles to allow for this; or 

b)
that when the Bill comes into force, independent directors could give authorisation, subject to this change being overridden by the articles?

	66
	Do you:

a)
agree that we should preserve whatever current arrangements existing companies have with regard to conflicts of interest arising from directors’ transactions with the company; or

b)
prefer that directors in existing companies should be permitted to be a party to a transaction with the company without the authorisation of the members but subject to the new duty under clause 178 to declare an interest in the proposed transaction or arrangement, notwithstanding the current arrangements in those companies with regard to such interests?

	76
	Do you have any comments to make as regards transitional issues arising from the integration of Northern Ireland in UK company law?

	78
	Do you have any comments to make as regards transitional issues arising for Scotland?

	79
	Do you want to highlight other areas of the Bill where you see a need to make transitional arrangements?

	79
	Do you have particular provisions in your articles that raise transitional issues?


BACKGROUND ON THE COMPANY LAW REFORM BILL

A fair, modern, and effective framework of company law is crucial to our economic performance.  The United Kingdom was one of the first countries to establish a legal framework to regulate the organisation and management of companies, and the strength of company law continues to make the UK a prime location for incorporation.  The Companies Bill aims to improve the effectiveness of this framework to ensure that the UK remains an excellent place to operate a business.  

The Bill consolidates, updates and deregulates company law, making it as clear and modern as possible.  Over many years, existing company law has built up layers of additions, which often obscure its meaning.  To address this problem, the Bill restructures and redrafts in far clearer language most of the Companies Act 1985 and 1989.  The reforms rest on four key objectives:

· Enhancing shareholder engagement and a long-term investment culture;

· Ensuring better regulation and a “Think Small First” approach; 

· Making to easier to set up and run a company and

· Providing flexibility for the Future

Enhancing shareholder engagement and a long-term investment culture

Companies work best where the respective roles and responsibilities of directors and members or shareholders are clearly understood, where there is effective communication and engagement between directors and shareholders, and where there are efficient mechanisms for taking decisions critical to the running of the company.  Sound internal corporate governance encourages investment and allows companies to operate in more deregulatory framework.  

To create this corporate environment, the Bill improves shareholders’ access to timely, transparent information, promotes confidence in the statutory audit, enhances the ability of indirect shareholders to play a fuller role in company proceedings, and provides a statutory statement of directors’ duties that reflects modern business needs and wider expectations of responsible business behaviour.  The statement of directors’ duties enshrines the concept of “Enlightened Shareholder Value” which requires directors to promote the success of the company in the collective best interests of shareholders and in so doing having regard to wider factors, such as the interests of employees and the environment.  Together, these measures will ensure greater transparency and accountability within the company’s operations and will strengthen the link between long-term business success and responsible behaviour.

Ensuring better regulation and a “Think Small First” approach

Although the vast majority of UK companies are small, company law has traditionally been written with the large company in mind.  The Bill seeks to reset the balance, and it simplifies the mechanisms for small companies to take their decisions by removing the requirement for private companies to hold Annual General Meetings and allowing greater use of written resolutions.  Furthermore, the Bill provides savings to all companies by expanding the use of e-communication.

Because law that is difficult to understand creates significant costs and uncertainty and reduces compliance, the Bill’s provisions are written in simpler, clearer language than previous company law.  They are presented in a user-friendly fashion, and additional guidance will be readily available from Companies House.

Making it easier to set up and run a company

The Bill looks to remove unnecessary burdens to directors and preserve Britain’s reputation as a favoured country in which to incorporate.  The law on the formation of companies is necessarily one of the most frequently used parts of company law.  The Bill enables one person to form any sort of company and provides for the key rules on the internal workings of the company to be set out in one document, the “articles.”  Furthermore, under the Bill separate model articles for public and private companies limited by shares are provided.  To protect directors at risk of violence and intimidation, the Bill provides that every company director should provide a service address for the public record rather than their home address.  

Flexibility for the Future

The Bill also contains powers to allow key provisions of the Bill to be kept up to date.  

KEY PROVISIONS

Enhancing shareholder engagement and a long-term investment culture

· The statutory statement of directors’ duties clarifies their responsibilities, enshrines “Enlighten Shareholder Value,” and changes the law regulating conflicts of interest so that it encourages entrepreneurialism by directors.
· The Bill’s derivative claims procedure enables shareholders to enforce the company’s rights where directors have breached their duties while establishing safeguards to protect directors from frivolous or vexatious claims.
· The enhancement of member and proxy rights allows indirect investors to attend and speak at meetings, demand a poll, vote on a show of hands or on a poll when nominated by the registered shareholder, or join in the calling of a resolution or meeting. 
· The implementation of the Takeovers Directive establishes a statutory foundation for the work of the Takeover Panel and facilitates takeover activity in the EU through improved shareholder protection and access to capital markets. 
· The Bill improves the audit process by implementing the EU Audit Directive and by allowing shareholders to agree to limitations on the liability of auditors.
Ensuring better regulation and a “Think Small First” approach

· Separate sets of default model articles are provided for public and private companies.

· Private companies need not hold an Annual General Meeting

· Private companies will be able to pass a written resolution with a simple or 75% majority of eligible members’ votes rather than unanimity making it easier to take decisions.

· Private companies will not have to have a company secretary.

· The Bill inserts provisions into the Financial Services and Markets Act 2000 that will allow the Financial Services Authority to make rules for the purposes of the Transparency Obligations Directive.  The rules will cover periodic financial reporting, equal treatment provisions for shareholders, and notification obligations relating to voting rights in major shareholdings.  

· The Bill includes provision for a general power to enable the Secretary of State or HM Treasury to require institutional investors to disclose how they have chosen to exercise their voting rights.

· The Bill takes the first step in implementing the central recommendation of the Morris Review of the Actuarial Profession, namely, that the Financial Reporting Council should oversee the actuarial profession.

Making it easier to set up and run a company

· A single person will be able to form a public company.

· The requirement for a company to have authorised share capital is abolished, subject to its articles.

· The interface between the Companies Act and the Business Names Act is improved to prevent confusion and possible exploitation arising from companies having similar names.  

· The requirement on directors publicly to disclose their home address is removed 

Flexibility for the Future
The Bill will include powers to ensure that key provisions of the bill, such as those on accounts, capital maintenance and charges, are kept up to date.
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