Results of Consultation on the application of the Companies Bill to existing companies on issues related to the constitution - Summary of responses and the Government’s conclusions

The Government consulted in August on the application of the Companies Bill to existing companies.  The consultation focused on a number of difficult transitional issues affecting company constitutions, which will arise for existing companies when we commence the Act, which received royal assent on 8 November.  We had 37 responses to the consultation and twenty-seven respondents have given their consent for their full response to be published, in addition to the summary of results below.

In the majority of cases there was a clear consensus on the questions we asked.  However, some results did reflect the tension that we had identified between respecting existing bargains (decisions taken by the members and directors and agreements entered into by the company), and moving existing companies more quickly to a default position of adopting the new freedoms that the Act allows.  On most issues, the prevailing view was that the company’s existing arrangements – often reflected in their articles or memorandum – should be respected, where these two objectives conflicted.  The practical consequences of this approach are that if existing companies have any provision explicitly requiring something that the Act itself will no longer require, they will need to involve their members in a positive choice to amend their articles to dispense with the requirement.  Before commencement of the Act, we intend to ensure that guidance is available to alert existing companies, both public and private, to the steps they need to follow to take advantage of the new freedoms it will allow.

Summary of responses:

	Q
	Question

	1
	Do you consider that it would be helpful to have a longer period than one year after Royal Assent before the various provisions of the Bill are brought into effect?

	
	Opinions on this important issue were divided.  Those who preferred to see implementation by October 2007 were keen that the deregulatory benefits of the Bill should be achieved as soon as possible.  Those who argued for more time had a number of concerns.  These included the general low awareness of all the detailed changes to be made to both the primary and secondary legislation; low shareholder awareness of matters affecting their rights and need for more time for the preparation of published works of guidance. 

The Government have discussed this important issue with business and others and recognise that we will need to allow some time after the necessary regulations are in place for the business community to gear up to using the new law.  Our intention is therefore to commence all parts of the Act by October 2008.  We will implement the provisions on company communications to shareholders and others in January 2007.  This will include provisions facilitating electronic communication.  We are doing this because, more than any other measure in the Bill, it will bring significant and tangible benefits to business.  We will consult in February 2007 on our detailed implementation plans.

	2 
	 Clause 28 of the Bill specifies that provisions in the memorandum of the type that will not be set out in the new style memorandum will be deemed to form part of the articles of existing companies.  Do you see the need for any further transitional provisions in the light of clause 28?

	
	The majority of those responding agreed with our assessment that there was no need for further transitional provisions. One respondent argued that that companies which currently have general commercial objects should be deemed to have unrestricted objects in the articles.  We do not favour this because it would broaden the scope of the company’s objects without the consent or even knowledge of its members.  Moreover, this could cut across agreements with third parties. 

	3
	Do you agree that we should avoid an existing company, when it changes its name, having to amend its articles?  If so, would the best way be to provide that any resolution to change a company’s name should automatically have the effect of removing references to the company’s name from its articles?

	
	All respondents supported our proposal that existing companies should not have to amend their articles for a change of name.  They supported the proposed legal solution. 

	4

a

b
	Where a company has absolute entrenchment arrangements, do you consider that:

a)
they should take effect only as conditional entrenchments, which can be altered with the unanimous consent of the company’s members; or

b)
they should continue to have effect as absolute entrenchments, remaining unalterable for the rest of the company’s life unless a court or other competent authority orders otherwise?

	
	A majority of respondents preferred absolute entrenchment arrangements to take effect as conditional entrenchments that could be altered with the unanimous consent of the company’s members.  Those in favour of this option argued that this would be administratively simpler for the company while giving sufficient protection for existing members.  

Those against considered that changing the entrenchment arrangements could affect existing bargains and some feared that third party interests might in some circumstances be affected.   Some saw this as a particular issue for charitable companies and certain kinds of co-operative.

As some existing companies with absolute entrenchment (and third parties dealing with them) clearly rely on it very much, we propose to make transitional provisions to preserve any such provisions.

	5
	Do you agree that there should be no statutory provision about conflicts between provisions contained in existing companies’ memoranda and articles?

	
	Most considered that statutory provision was not necessary.  Those positively against such provision considered that the companies would prefer to sort out any inconsistent articles for themselves by resolution of the members.  Dissenters considered that a clear rule in statute that former memorandum provisions should prevail until amended by resolution would preserve the existing legal situation and so resolve disagreements among the members without the expense of having to go to court.  We have decided that no statutory provision is needed.

	6

a

b
	Do you:

a)
agree that when the Bill is brought into force the authorised share capital of an existing company should continue to operate as a restriction in the company’s articles as to the number and nominal value of shares that the company can allot; or

b)
prefer that when the Bill is brought into force authorised share capital should cease to have any effect for existing companies?  If so, what protection for minority shareholders, if any, should we provide?

	
	A minority of respondents preferred that authorised share capital should cease to have any effect for existing companies on commencement of the Bill.  They considered that authorised share capital played no material part in the protection of minority interests.

However, most respondents agreed that authorised share capital of an existing company should continue to operate as a deemed restriction in the company’s articles.  Those favouring this option thought it an important protection for members, particularly minority shareholders, and for third parties with contractual rights relating to a company’s share capital. The Law Society argued that this option was preferable because it did not require companies to do anything to preserve the status quo.  We have concluded that authorised share capital of an existing company should continue to operate as a restriction in the company’s articles.

Three respondents favouring this option considered that if shareholders wished to remove the deemed restriction from the articles, they should be able to do so by ordinary resolution rather than by special resolution as is normally the case for changes to the articles.   This would make it easier for companies to move to the new regime with a lower threshold for member approval.  We confirm that we intend to make transitional arrangements to this effect.

	7

a

b
	Do you:

a)
agree that an existing company should only be able make alterations to its share capital without the requirement for prior authorisation in the articles if it gets its members’ approval to change its articles to allow this; or

b)
prefer that when the Bill is brought into force the company should immediately be empowered to make such alterations to its share capital free from any restriction?

	
	Most respondents agreed that where the articles of existing companies did not contain a relevant authorisation, effectively amounting to a prohibition on the power of a company to undertake the relevant alteration to its share capital, the effect should be preserved unless shareholders amended their articles to remove the restriction.  We shall make transitional arrangements to this effect.

	8

a

b
	Do you:

a)
agree that where a company has a subsisting section 80 or section 80A authority at the time that the Bill comes into force, this authority should continue to have legal effect; or 

b)
prefer that any subsisting authorities should cease to be valid on commencement of the Bill and that the directors of public companies and private companies with more than one class of share would have to obtain a new authority under clause 565 before they could allot further shares?

	
	Overwhelmingly, respondents wanted subsisting authorities to continue to have legal effect and we shall make transitional arrangements to achieve this.  Two considered that the alternative option, under which subsisting authorities would cease, would threaten existing bargains, for example, if an authority to allot shares was revoked when a company had already contracted to issue shares to a third party.  

	9

a

b
	Do you:

a)
agree that if companies have express provisions for an AGM in their articles, these provisions should continue to have effect; or 

b)
prefer that we provide that any express requirement to hold an AGM in the articles should be disregarded?

	
	The majority preferred that express provision for an AGM in the articles should continue to have effect and we shall make transitional arrangements to achieve this.  The AGM was seen as an important protection for minority shareholders and one respondent observed that there might be special provisions relating to AGMs that companies would need to preserve. 

	10

a

b

c
	If you agreed with option a) in the question above, do you:

a)
agree that indirect references to the AGM should be disregarded; and if so,

b)
agree that where the articles provide for the directors or officers to retire by rotation at the AGM, their appointments should continue until terminated in accordance with the Bill or other provisions of the articles; or

c)
prefer that, even in the absence of an express requirement for an AGM, such indirect references to an AGM should be taken to amount to a requirement?

	
	There was a strong preference for indirect references to AGMs to be disregarded and for Option B to apply.  We shall make transitional arrangements to this effect.

	11
	Do you:

a)
agree that any references in the articles that directly require or assume the requirement for a company secretary should continue to have effect or 

b)
prefer that any such references in the articles should cease to have effect?

	
	Most respondents agreed that any references in the articles that directly require or assume the requirement for a company secretary should continue to have effect so no transitional arrangements will be required. 

	12
	Do you agree that private company secretaries in office when the Bill comes into force should retain their existing powers to execute and authenticate documents?

	
	Every respondent supported this proposal. However, transitional provisions are not needed as, following amendments to the Companies Bill at a later stage, the powers of any secretary appointed to a private company are not reduced by the Act.

	13

a

b
	Do you consider:

a)
that an existing company which wants to permit independent director authorisation of conflicts of interest relating to personal exploitation by a director of any property, information or opportunity of the company should have to get its members’ approval to change its articles to allow for this; or 

b)
that when the Bill comes into force, independent directors could give authorisation, subject to this change being overridden by the articles?

	
	Respondents were evenly divided between the two options.  Those in favour of Option B saw this as a key part of the Bill for entrepreneurs who should not have to change the articles to benefit from deregulation.  Those in favour of Option A recognised that this issue is of central importance to the balance between shareholder rights and the powers of directors, and saw this option as necessary to protect members.  The change to the law to permit authorisation of conflicts of interest arising as a result of another position held by a director is one of the key changes introduced through the Act.  We have therefore concluded that transitional arrangements should require existing companies to seek the approval of their members if they want to permit independent director authorisation of such conflicts.

	14

a

b
	Do you:

a)
agree that we should preserve whatever current arrangements existing companies have with regard to conflicts of interest arising from directors’ transactions with the company; or

b)
prefer that directors in existing companies should be permitted to be a party to a transaction with the company without the authorisation of the members but subject to the new duty under clause 178 to declare an interest in the proposed transaction or arrangement, notwithstanding the current arrangements in those companies with regard to such interests?

	
	The majority of respondents favoured Option A, including several who had favoured B under the previous question.  This was largely because most companies already have the option under regulation 85 of Table A to allow a director to be a party to a transaction with the company subject to disclosure safeguards so few companies would in practice have to amend their articles.  We shall make transitional arrangements to this effect.

	15


	Do you have any comments to make as regards transitional issues arising from the integration of Northern Ireland in UK company law?

	
	One respondent called for a convergence strategy and implementation timetable for NI company legislation.  

	16
	Do you have any comments to make as regards transitional issues arising for Scotland?

	
	There were no comments

	17
	Do you want to highlight other areas of the Bill where you see a need to make transitional arrangements?

	
	Some comments from the Law Society and others, none requiring changes to the primary legislation

	18
	Do you have particular provisions in your articles that raise transitional issues?

	
	There were no responses to this question

	
	Classification of respondents:

Public: 7

Private: 9 (including 2 companies limited by guarantee)

Legal: 8

Accountants: 5

Advisory: 8




